e Access to the property will be from DeSellum Avenue, and not Frederick Avenue;

e Dr. Wilson has proposed the adaptive reuse of both the Fulks house (208 S.
Frederick) and former original Salvation Army house (206 S. Frederick), not
including the subsequent additions, in keeping with both the Historic Preservation
Element and the Frederick Avenue Corridor Land Use Plan;

e The proposed site design is sensitive in compatibility through height, massing,
landscaping, and materials with the surrounding neighborhood and historic
resources; and

e The proposed new structure is in keeping with residential character of this
neighborhood through its low-rise design, building materials, and articulations
and changing rooflines, giving an almost multiple live/work units appearance.

Staff believes the proposed Wilson Project is appropriate in scale and complies with the
goals of the Frederick Avenue Corridor Land Use Plan; fulfills the intent of the Historic
Preservation Element; and achieves the economic redevelopment defined in the City’s
current Strategic Directions.

Should you have any questions, please contact me at rrobinson@gaithersburgmd.gov or
301-258-6330.
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results

Go Back
View Map
New Search

Maryland Department of Assessments and Taxation
MONTGOMERY COUNTY

Real Property Data Search (2007 vw2.3)

Account Identifier: District - 09 Account Number - 00820250

I Owner Information I
WILSON, ROBERT J ET AL RESIDENTIAL
Principal Residence: NO

9 DESELLUM AVE Deed Reference: 1) /26909/ 749
GAITHERSBURG MD 20877-1957 2)

Owner Name: Use:

Mailing Address:

I Location & Structure Information I

Legal Description
SUMMIT HALL

Premises Address
11 DE SELLUM AVE
GAITHERSBURG 20877-1901

Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No:
FT51 P388 201 3 Plat Ref:
Town GAITHERSBURG
Special Tax Areas Ad Valorem
Tax Class 49
Primary Structure Built Enclosed Area Property Land Area County Use
1957 1,626 SF 13,068.00 SF 111
Stories Basement Type Exterior
1 YES STANDARD UNIT 1/2 BRICK FRAME
I Value Information I
Base Value Value Phase-in Assessments
As Of As Of As Of
01/01/2009 07/01/2009 07/01/2010
Land 217,770 201,020
Improvements: 213,480 153,880
Total: 431,250 354,900 354,900 354,900
Preferential Land: 0 0 0 0
I Transfer Information I
Seller: BIERL, RITA FOX ET AL TR Date: 03/05/2004 Price:  $375,000
Type: IMPROVED ARMS-LENGTH Deedl1: /26909/ 749 Deed2:
Seller: BIERL, RITA FOX Date: 01/16/2004 Price: $0
Type: NOT ARMS-LENGTH Deedl: /26594/ 375 Deed2:
Seller: BIERL, RICHARD A& M A Date: 05/15/2003 Price: $0
Type: NOT ARMS-LENGTH Deedl: /23921/ 197 Deed2:
I Exemption Information I
Partial Exempt Assessments Class 07/01/2009 07/01/2010
County 000 0 0
State 000 0 0
Municipal 000 0 0

NO

Tax Exempt:
Exempt Class:

http}.?ﬁdatcert&resiusa.org/...rewrite/details.aspx?County:16&SearchType:ACCT&District:09&AccountNumber=00820250[07/29/2009 11:05:06 AM]

Special Tax Recapture:
* NONE *


javascript:history.back()
http://sdatcert3.resiusa.org/rp_rewrite/maps/showmap.asp?countyid=16&accountid=09+00820250
http://sdatcert3.resiusa.org/rp_rewrite/index.aspx?county=16

results

Maryland Department of
MONTGOMERY COUNTY

Real Property Data Search

Go Back
View Map
New Search

Assessments and Taxation

(2007 vw2.3)

Account Identifier:

District - 09 Account Number - 00821983

Owner Information

Owner Name:

Mailing Address:

WILSON, ROBERT J ET AL TR Use: RESIDENTIAL
Principal Residence: NO

9212 ROSE ANNE PL Deed Reference: 1) /34519/ 311

GAITHERSBURG MD 20877-1521 2)

Location & Structure Information

Premises Address

Legal Description

13 DE SELLUM AVE SUMMIT HALL
GAITHERSBURG 20877
Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No:
FT51 P387 201 3 Plat Ref:
Town GAITHERSBURG
Special Tax Areas Ad Valorem
Tax Class 49
Primary Structure Built Enclosed Area Property Land Area County Use
1896 1,772 SF 16,117.00 SF 111
Stories Basement Type Exterior
2 NO STANDARD UNIT FRAME
I Value Information
Base Value Value Phase-in Assessments
As Of As Of As Of
01/01/2009 07/01/2009 07/01/2010
Land 224,910 207,610
Improvements: 168,030 126,070
Total: 392,940 333,680 333,680 333,680
Preferential Land: 0 0 0 0
I Transfer Information
Seller: WILSON, ROBERT J Date: 07/03/2007 Price: $0
Type: NOT ARMS-LENGTH Deedl1: /34519/ 311 Deed2:
Seller: Date: 02/17/1970 Price: $0
Type: IMPROVED ARMS-LENGTH Deedl: [/ 3940/ 454 Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
I Exemption Information
Partial Exempt Assessments Class 07/01/2009 07/01/2010
County 000 (0] 0
State 000 0 0
Municipal 000 0 0

Tax Exempt: NO

Exempt Class:

http://sdatcert3.resiusa.org/...rewrite/det

Special Tax Recapture:
* NONE *

ails.aspx?County=16&SearchType=ACCT&District=09&AccountNumber=00821983[07/29/2009 11:06:(;35ZM]
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Maryland Department of Assessments and Taxation
MONTGOMERY COUNTY
Real Property Data Search (2007 vw2.3)

Go Back
View Map
New Search

Account Identifier: District - 09 Account Number - 00821994

I Owner Information

Owner Name: WILSON, ROBERT J ET AL TR Use:
Principal Residence:
9212 ROSE ANNE PL Deed Reference:

GAITHERSBURG MD 20877-1521

Mailing Address:

COMMERCIAL/RESID
NO

1) /34519/ 316
2)

I Location & Structure Information

Premises Address
9 DESELLUM AVE
GAITHERSBURG 20877

Legal Description
3890-7 SUMMIT HALL

Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No:
FT51 P368 201 3 Plat Ref:
Town GAITHERSBURG
Special Tax Areas Ad Valorem
Tax Class 49
Primary Structure Built Enclosed Area Property Land Area County Use
1879 2,578 SF 38,332.00 SF 651
Stories Basement Type Exterior
I Value Information
Base Value Value Phase-in Assessments
As Of As Of As Of
01/01/2009 07/01/2009 07/01/2010
Land 252,400 286,600
Improvements: 238,700 256,600
Total: 491,100 543,200 508,466 525,832
Preferential Land: 0 0 0] 6]
I Transfer Information I
Seller: WILSON, ROBERT J Date: 07/03/2007 Price: $0
Type: NOT ARMS-LENGTH Deedl: /34519/ 316 Deed2:
Seller: Date: 07/31/1970 Price: $0
Type: IMPROVED ARMS-LENGTH Deedl: / 3984/ 78 Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
I Exemption Information I
Partial Exempt Assessments Class 07/01/2009 07/01/2010
County 000 0 0
State 000 0 0
Municipal 000 0 0
Tax Exempt: NO Special Tax Recapture:

Exempt Class: * NONE *

http?:?l%datcert&resiusa.org/...rewrite/details.aspx?County:16&SearchType:ACCT&District:09&AccountNumber=00821994[07/29/2009 11:04:10 AM]
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Maryland Department of Assessments and Taxation Go Back

MONTGOMERY COUNTY View Map

Real Property Data Search (2007 vw2.3) New Search
Account ldentifier: District - 09 Account Number - 00822008

I Owner Information I

Owner Name: WILSON, ROBERT J ET AL TR Use: COMMERCIAL
Principal Residence: NO
Mailing Address: 9212 ROSE ANNE PL Deed Reference: 1) /34519/ 326
GAITHERSBURG MD 20877-1521 2)
I Location & Structure Information I
Premises Address Legal Description
208 S FREDERICK AVE SUMMIT PARK
GAITHERSBURG 20877
Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No:
FT51 P390 201 P1 3 Plat Ref:
Town GAITHERSBURG
Special Tax Areas Ad Valorem
Tax Class 49
Primary Structure Built Enclosed Area Property Land Area County Use
1884 2,765 SF 25,458.00 SF 602
Stories Basement Type Exterior

I Value Information I

Base Value Value Phase-in Assessments
As Of As Of As Of
01/01/2009 07/01/2009 07/01/2010
Land 168,100 190,900
Improvements: 254,400 295,400
Total: 422,500 486,300 443,766 465,032
Preferential Land: 0 (0] 0] 6]

I Transfer Information I

Seller: WILSON, ROBERT J Date: 07/03/2007 Price: $0
Type: NOT ARMS-LENGTH Deedl: /34519/ 326 Deed2:

Seller: Date: 02/17/1970 Price: $0
Type: IMPROVED ARMS-LENGTH Deedl: [/ 3940/ 452 Deed2:

Seller: Date: Price:

Type: Deed1: Deed2:

I Exemption Information I
Partial Exempt Assessments Class 07/01/2009 07/01/2010
County 000 0 0

State 000 0 0
Municipal 000 0 0

Tax Exempt: NO Special Tax Recapture:
Exempt Class: * NONE *

http://sdatcert3.resiusa.org/...rewrite/details.aspx?County=16&SearchType=ACCT&District=09&AccountNumber=00822008[07/29/2009 11:07:(;35RM]
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results

Go Back
View Map
New Search

Maryland Department of Assessments and Taxation
MONTGOMERY COUNTY
Real Property Data Search (2007 vw2.3)

Account Identifier: District - 09 Account Number - 00822010

I Owner Information I
WILSON, ROBERT J ET AL TR Use: RESIDENTIAL
Principal Residence: NO

9212 ROSE ANNE PL Deed Reference: 1) /34519/ 331
GAITHERSBURG MD 20877-1521 2)

Owner Name:

Mailing Address:

I Location & Structure Information I

Premises Address Legal Description

S FREDERICK AVE SUMMIT PARK
Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No:
FT51 P442 201 2 3 Plat Ref:
Town GAITHERSBURG
Special Tax Areas Ad Valorem
Tax Class 49
Primary Structure Built Enclosed Area Property Land Area County Use
0000 23,466.00 SF 910
Stories Basement Type Exterior
I Value Information I
Base Value Value Phase-in Assessments
As Of As Of As Of
01/01/2009 07/01/2009 07/01/2010
Land 147,330 167,610
Improvements: 0 0
Total: 147,330 167,610 154,090 160,850
Preferential Land: 0 0 0 0
I Transfer Information I
Seller: WILSON, ROBERT J Date: 07/03/2007 Price: $0
Type: NOT ARMS-LENGTH Deedl: /34519/ 331 Deed2:
Seller: Date: 02/17/1970 Price: $0
Type: IMPROVED ARMS-LENGTH Deedl1: / 3940/ 452 Deed2:
Seller: Date: Price:
Type: Deed1: Deed2:
I Exemption Information I
Partial Exempt Assessments Class 07/01/2009 07/01/2010
County 000 0 0
State 000 0 0
Municipal 000 0 0

Tax Exempt: NO

Exempt Class:

http}ﬂ%datcert&resiusa.org/...rewrite/details.aspx?County:16&SearchType:ACCT&District:09&AccountNumber=00822010[07/29/2009 11:08:19 AM]

Special Tax Recapture:
* NONE *


javascript:history.back()
http://sdatcert3.resiusa.org/rp_rewrite/maps/showmap.asp?countyid=16&accountid=09+00822010
http://sdatcert3.resiusa.org/rp_rewrite/index.aspx?county=16

Gaithersburg

A CHARACTER COUNTS! CITY

September 9, 2009

Lorraine J. Pearsall, President
Montgomery Preservation
P.O. Box 4661

Rockville, MD 20849-4661

Re: Demolition Permits for 11 and 13 DeSellum Avenue
and 206 S. Frederick Avenue

Dear Ms. Pearsall:

Thank you for attending the August 17, 2009 Mayor and City Council meeting
and expressing your concerns regarding the pending building permits to demolish 11 and
13 DeSellum Avenue and a portion of 206 South Frederick Avenue. I have reviewed
Montgomery Preservation’s August 17, 2009 letter, the relevant state statutory provisions
and the relevant provisions of the Gaithersburg City Code.

Your letter addresses three areas of concern: (1) notice of the August 3, 2009
meeting; (2) inadequate information before the HDC; and (3) the lack of findings by the
HDC. An analysis of each of these issues demonstrates that the HDC acted within their
authority in authorizing the City Manager to issue building permits for demolition of
these properties.

The Maryland Annotated Code, State Government Atrticle, §10-506, sets forth the
required notice a municipality must provide before a public meeting. This statute
mandates “reasonable advance notice” of the meeting, to require the notice to be in
writing and to include the date, time and place of the meeting. Notice is considered
adequate under this statute if it is given by posting the notice at a convenient public
location, by positing the notice on an Internet website ordinarily used by the public body
to provide information to the public or by any other reasonable method.

The scheduled matter before the HDC on August 3, 2009 was a policy discussion
matter. There are no statutory requirements under state statute or by City Code that
require notice for this type of matter in addition to the notice requirements included in
§10-506. This was not an advertised public hearing, so notice published in a local
newspaper was not required, nor is there a requirement to mail notice of the meeting to
interested parties. As a result, the City met and exceeded its legal notice requirements.

City of Gaithersburg © 31 South Summit Avenue, Gaithersburg, Maryland 20877-2098
301-258-6300 » FAX 301-948-6149 « TTY 301-258-6430 e cityhall@gaithersburgmd.gov ¢ www.gaithersburgmd.gov

MAYOR COUNCH. MEMBERS Joint Hearing - MCC & PC
Sidney A. Katz Jud Ashman CSP-09-001
Cathy C. Drzyzgula 92

Henry F. Marraffa, Jr.
Michael A. Sesma
Ryan Spiegel
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Next, you argue that the HDC did not consider whether any of the sites met the
criteria for designation as a local historic site. Based on the matter before the
Commission, it was not obligated to do so.

The provisions of Article 66B of the Maryland Annotated Code relevant to
Historic Preservation Zoning prevents a local jurisdiction from granting a permit for a
structure located in a district until the HDC has acted upon the application. It does not set
forth a similar requirement for properties not located in the district or those that may seek
designation. In this case, none of the properties subject to the HDC’s August 3, 2009

decision are located in a historic district so that neither this state statutory requirement

nor the provisions of §§24-228, 24-228.1 or 24-228.2 of the City Code are applicable.

Pursuant to §24-226 of the City Code, the process for designation of a historic site
may be initiated only by motion of the HDC or petition of the property owners or the
planning commission. In this case the HDC has not to date initiated by motion
designation of these sites nor has the planning commission so petitioned. Originally the
property owner petitioned for designation of 13 DeSellum Avenue, but on June 30, 2009
rescinded this application. Therefore, on August 3, 2009 when this matter was before the
HDC, there was no motion or petition to designate any of these sites as historic sites.
The notice and public hearing requirements of §24-226 would only be triggered by this
formal designation process. So, no notice or public hearing requirements were triggered
as there was no action to designate these properties pending before the HDC on August 3,
2009.

Finally, your letter alleges that the HDC’s actions conflicted with §24-231.1 of
the City Code. This section of the City Code provides that the HDC may direct the City
Manager to withhold issuance of any permit to demolish a property if the property has a
reasonable probability of being designated. As discussed above, at the time of the HDC’s
actions there was no pending application to have any of these properties designated as
historic sites.

Further, the language in §23-231.1 is permissive in nature, providing that the
HDC may direct the city manager to withhold permits. This is exactly the issue that the
HDC discussed on August 3, 2009, and, in its discretion as authorized by this Code
provision, chose to authorize the issuance of permits. This action is not quasi-judicial in
nature as this Code section does not mandate specific criteria that must be met or
established in order for the HDC to make its determination. As a result, no detailed
findings of fact or conclusions of law were necessary to support the HDC’s decision.

Given these factors, it is my opinion that the HDC’s direction to the city manager
to issue permits for the demolition of 11 and 13 DeSellum and a portion of 206 South
Frederick Avenue was within its authority and in accordance with all legal requirements.

However, in order to address some of the issues raised in your letter, the City has
modified its website to include a separate listing of the HDC’s agenda. Hopefully this



will provide your organization as well of other concerned citizens a better means of
notice of future HDC actions.

Also, please note that the Mayor and City Council, at its September 8, 2009
meeting, voted to close the record in Z-311 and CSP-09-001 on September 15, 2009.
Should you wish to submit further comments with regard to these applications, please
submit them for the record by that date.

Sincerely, )

N. Lynn\Bdqard,

City Attorney

cc Mayor and City Council
Angel Jones
Greg Ossont

173



MONTGOMERY Rookuile WD 200454551
PRESERVATION

To Promote the Preservation, Proteetion and Enjoyment of Montgomery County's Rich Architectural Heritage and Historic Landscapes

Web: www.montgomerypreservation.org
Email: mpi@montgqomerypreservation.ora

o
n

J i

September 15, 2009 ) ECE1V
m

The Honorable Sidney Katz , 1\1
Mayor of Gaithersburg and SEP 15 200 \]__J
Gaithersburg City Council )

31 South Summit Avenue . TR
Gaithersburg MD 20877 Pkésm\HSTRATION

Dear Mayor Katz and Members of the Council:

Attached you will find comments by Montgomery Preservation, Inc. (MP1) that are in strong opposition to
Z-311 and CSP-09-001. These proposals have many serious ramifications, which we believe have not been
adequately represented to you. We take this opportunity to speak frankly.

This entire project turns public policy and good government on its head and must not be allowed to move
forward for many reasons. It goes wrong right out of the gate with development that at 20,000 SF is four
times larger than the 5,000 SF recommended in the applicable Frederick Avenue Corridor Plan for the exact
same location (corner parcel 368). The overall commercial impact area for the concept, together with its

| 16-parking spaces, is over 50,000 SF, or ten times what was envisioned in the Corridor Plan.

In fact, this proposed concept plan is so bloated it cannot contain itself within the existing corridor zone
thoughtfully designated for this area through previous public process. Instead, it seeks to gobble up lots on a
quiet residential side street by extending the CD zone onto DeSellum Avenue, something that is flatly iljegal
by your own code as well as against all of the good policy Gaithersburg has developed over time to protect
neighborhoods. It is inconceivable to us that your staff was working quietly with the applicant for “about
three years” (according to the applicant’s testimony) in an effort that effectively undermines the laws and
policics established by your own previous actions and the interest of the City’s citizens. Questions must be
asked about that. MPI will be asking those questions.

From this bad initial concept, then comes the frantic necessity to rezone two residential parcels and an
undeveloped center parcel from the R-90 Zone to the CD Zone because an elephant cannot fit in a shoebox.
Residential parcels were now required to implement parking for the over-sized plan, described as “elbow
room” by the applicant’s representative.

Corridor zoning in proximity to residential streets can be a temptation for abuse, and your City wisely set
forward a way to safeguard the character of your neighborhoods from ad hoc zoning attempts such as this
one. Section 24-160G-3 clearly specifies:

(a) No land shall be classified in the Corridor Development Zone unless the land is located within
an area so designated on an approved and adopted corridor development area master plan.

The parcels at 11 and 13 DeSellum, as well as the undeveloped lot, were never included in the approved and
adopted Corridor Plan, because clearly that would represent encroachment onto a residential street and run
counter to long-established policy.

Joint Hearing - MCC & PC
CSP-09-001
94
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Montgomery Preservation Page 2

This should have redirected the scale of the concept years ago. Instead, the staff report now seeks to bend the
Code and the spirit with which it was developed by suggesting that the residential parcels were mistakenly
left R-90, and that state law allows the correction of such a “mistake.” We wish to strongly warn you that this
is not the case.

Amazingly, staff points to a 1986 Neighborhood Two Master Plan, adopted before the CD Zone was even
created, and argues that in this document, there was a recommendation to rezone 11 and 13 DeSellum to a
residential-office use. However, there was also of equal weight, a recommendation to leave these properties
zoned R-90. The master plan indicates that the R-90 zoning for 11 and 13 DeSellum Avenue was retained.
The properties today remain R-90, consistent with the City’s neighborhood protection policies.

There is a domino effect here. The rush to accommodate an over-sized concept plan with this challengeable
zoning change has also led to the demand for demolition of at least one of two important 19" century historic
structures, which should be designated and protected right now according to your own experts. Demolition of
13 DeSellum (now changed from 206 South Frederick) was inappropriately agreed upon by the council
(confusedly) sitting as HDC solely to accommodate this developer, without appropriate notice, deliberation,
public hearing and due process. The Council should not have been placed in this precarious position.

Additionally, the already designated community landmark, the Fulks House, which exists at 208 South
Frederick on the Wilson property, is immediately and adversely affected by this oversized project. It is
dwarfed by the massive wall of new construction on incompatible set-backs that dominates both the
streetscape and the neighborhood. lts environmental setting and its standing as a community landmark will
be greatly diminished. The character of this area is one of free-standing buildings, separated by green space,
and set back from the street by a lawn. There are no townhouses fronting Frederick Avenue in this area. This
is not a commercial zone containing structures designed for commercial use as found in the 100-500 block of
North Frederick. Both the environmental setting and the streetscape near this designated landmark on South
Frederick must be more carefully considered and protected. In fact, staff’s assertion that this concept is
“sensitive” to this quiet historic community because a few gables were thrown on a huge building to make it
“feel residential” is wholly false.

We must also note that there may have been a deliberate attempt to mislead the council, the public and
interested parties. The demolition of 206 South Frederick Avenue (mentioned as an important historic
structure in the 1997 Neighborhood Two Master Plan) as a necessary part for the initial concept plan was
never directly mentioned during the joint public hearing presentation by staff, the applicant or his
representatives. This was not a trivial issue. In fact, only one councilmember was aware that this house was
endangered, and asked the following question at the hearing:

“You showed us where Dr. Wilson’s office is, but is there not another house next to Dr. Wilson’s
office on the corner lot that hasn’t been mentioned at all?...Is there not a 130 year old house
there? —Councilmember Drzyzgula

Councilmember Drzyzgula’s concerns on process, clearly voiced at this hearing, are concerns shared by
many including MPI:

“I think we are putting the cart before the horse to pretend that house does not exist. And I think
we need to talk about our process and how we got to this point without addressing that. I mean,
our process seems lo include making sure you have school capacity and traffic and counting all
the trees but not counting existing structures.” —Councilmember Drzyigula

Indeed, the idea advanced by the applicant’s representatives during the joint hearing that somehow this bad
concept plan is creative and justified because parcels can be (illegally) assembled is certainly puiting the cart
before the horse!
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What should happen now? Both Z-311 and CSP-09-001 should be rejected outright. Designation hearings
for 206 South Frederick and 13 DeSellum should be held, and these 19" century houses should be
designated, protected and cared for responsibly by the owner. If the owner cannot care for these important
structures and protect and maintain the value of the residential neighborhood, he should sell them to a party
that will appreciate and care for them. The concept plan should be reworked by the applicant to a smaller,
community-friendly scale that protects your neighborhoods and honors your remaining historic community
landmarks and resources in this area. Existing historic resources should be evaluated and their significance
and eligibility for designation should be determined before redevelopment plans are presented Since the
owner was working with staff for three years before this plan was finalized, all of this could have been
settled well in advance of the submission. And, as previously stated by many review bodies as well as MPI,
the Historic District Commission and Mayor and Council should be separate entities to prevent such conflicts
of interest in the future.

Ask yourselves, if such a blow could happen now to quiet and lovely DeSellum Avenue, what is to prevent a
developer from acquiring residential lots on any side street near a corridor zone and petitioning the council to
change their zone from R-90 to the CD Zone to accommodate another elephant in a shoebox? The answer is
“nothing,” and there are many developers who would line up tomorrow to argue that existing R-90 zoning in
residential neighborhoods bordering corridor zones is a “mistake.” Councilmembers, this is not a good
project for many reasons. This is certainly piece-meal zoning at its very worst.

Montgomery Preservation has worked very well with the City of Gaithersburg in the past, and we have great
respect and affection for your community. We do not seek to quarrel with you, and instead would rather find
constructive solutions. However, we view this project as particularly serious on many levels, and the lack of
protections that flow from it for your historic resources and your wonderful residential neighborhoods is truly
frightening. We hope we have successfully conveyed this seriousness, as well as our determination to
protect the historically significant resources at 208 South Frederick, 206 South Frederick and 13 DeSellum.

We appeal to you to soundly reject Z-311 and CSP-09-001.

Sincerely,

Lorraine J. Pearsall,
President

cc: Angel Jones, City Manager
Michele Rosenfeld, Esq.
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;l ENTS IN OPPOSITION TO Z-311 AND CSP-09-001
Montgomery Preservation, Inc.

SEP 15 2008 i\

PLAREANNINGCITODE

AD ADMINISTRARION September 15, 2009
Uy

Montgomery Preservation, Inc. (MPI), a county-wide non-profit preservation education and
advocacy organization, is filing these comments in strong opposition to Z-311 and CSP-09-001
because they will have a direct and negative impact upon the historic Observatory Heights
neighborhood and the historic properties at 208 South Frederick (the Fulks House), 206 South
Frederick and 13 DeSellum. The Z-311 and CSP-09-001 proposals also violate the City of
Gaithersburg's own zoning code, The Frederick Avenue Corridor Master Plan, as well as a long
pattern of the city’s Master Plan protections for residential communities.

PROPOSED ZONING 7-311

MPI opposes the proposed rezoning of Parcels 387 (13 DeSellum), 388 (11 DeSellum) and 442
(undeveloped center lot with no address) (“Residential Parcels™) from the R-90 zone to the Corridor
Development (“CD”) Zone because to do so (a) would be in violation of City law; (b) would be in
violation of Maryland law; and (¢) would do gross injustice to the City’s well-designed master plan
recommendations and comprehensive zoning which protects neighborhoods and historic resources.

A. The Proposed Rezoning Clearly Violates the City’s Own Zoning Code

As a matter of law, the Mayor and Council cannot rezone the Residential Parcels to the CD
Zone because the Frederick Avenue Corridor master plan does not include the Parcels within
the corridor boundaries, nor does it recommend the CD zone for those Parcels. A master plan
recommendation is a statutory pre-requisite for rezoning to the CD zone.

The Code of Ordinances, City of Gaithersburg (“City Code”) clearly states:

(a) No land shall be classified in the Corridor Development Zone unless the land is located
within an area so designated on an approved and adopted corridor development area
master plan. City Code § 24-160G-3 (Minimum location requirements).

Furthermore, the City Code expressly states that the mayor and council may approve CD zoning by
local map amendment only upon a finding that “The application is in accord with recommendations
in the applicable master plan for the area and is consistent with any special conditions or
requirements contained in said master plan.” City Code § 24-160G.7.

The proposed rezoning is not designated on the applicable master plan. In addition, the proposed
Concept Plan — which will implement the proposed rezoning -- is not “in accord” with the
applicable master plan recommendations, which limits the amount of commercial development on
the corner parcel (Parcel 368) to approximately 5,000 square feet, not the 20,000 square feet of new

Joint Hearing - MCC & PC

CSP-09-001
95

177


rrobinson
PCA - Joint MCC / PC Exhibit


178

Montgomery Preservation Page 2

construction (not including the overflow of parking required for it and other office buildings) that is
currently proposed on Parcel 368.

It is well settled Maryland law that if a statute mandates compliance with a master plan, then the
terms and recommendations of the master plan rise beyond “guidance™ and instead govern the
reviewing body’s decision. See Richmarr Holly Hills v. Am. PCS, LP, 117 Md. App. 607, 637, 701
A.2d 879, 894 (1997) (noting if an ordinance mandates conformance to a master plan
recommendation to rezone property, that requirement carries the “legal weight of being dispositive
of an application™). See also Trail v. Terrapin Run, LLC, 403 Md. 523, 527,943 A.2d 1192, 1195
(2008) (confirming that if the legislative body “desires to create mandates of compliance [with the
master plan] it has the power to do so”); Mayor and Council of Rockville v. Rylyns Enterprises, Inc.,
372 Md. 514, 530, 814 A.2d 469, 478 (2002) (underscoring that while generally master plans are
“advisory” and have “no force of law,” if a local law so requires, then the law “serve[s] to elevate
the status of comprehensive plans to the level of true regulatory device™).

That is precisely the case here. The City Code expressly prohibits these Parcels from being rezoned
from the R-90 zone to the CD zone unless the “approved and adopted corridor development area
master plan” designates the CD zone for those Parcels. It is beyond question that the “approved and
adopted corridor development area master plan” does not include Parcels 388, 387 and 442 and
does not recommend the CD zone for them, nor does any other City master plan. In fact, as
explained below, rezoning the Residential Parcels to the CD Zone will only serve to disrupt the
carefully tailored master plan recommendations that are designed to ensure a buffer between the
automobile-intensive uses along Frederick Avenue and the adjoining Observatory Heights single-
family neighborhood.

B. The Proposed Rezoning Constitutes Impermissible Piecemeal Zoning, As It Cannot Be
Justified Under Maryland’s Change/Mistake Rule

In the absence of a permissible rezoning under the City Code, the property owner must
demonstrate that the Parcels can be rezoned under Maryland’s “change/mistake” rule, i.e.,
the property owner must show that there has been a substantial change in the neighborhood
since the Parcels were last zoned, or that there was a mistake in the current R-90 zoning.
There is absolutely no evidence that there has been a change in the neighborhood or that the
original zoning was the result of a mistake.

1. There has been no change in the character of the neighborhood.

Observatory Heights remains a neighborhood of single family homes with multi-family housing and
a lumber yard on West Diamond Avenue and predominantly low level office-commercial in reused
residential structures on the edge facing Frederick Avenue. The Frederick Avenue Corridor in this
district has a number of former residential properties which have been reused for small office-
commercial use, in compliance with the Corridor Plan. The institutional use of St. Martin’s property
remains. There is no suggestion that a “change” in the neighborhood supports the proposed
rezoning.

With respect to “mistake,” Maryland law presumes that properties that have been comprehensively
zoned are correct. Under the “change-mistake” rule, to sustain a piecemeal zoning change, the



Montgomery Preservation Page 3

applicant must produce “strong” evidence of (1) mistake in the original zoning; or (2) a change in
conditions resulting in a substantial change in the character of the neighborhood. Montgomery
County v. Woodward & Lothrop, Inc., 280 Md. 686, 702, 376 A.2d 483, 493 (1977), citing
Rockville v. Henley, 268 Md. 469, 302 A.2d 45 (1973), Clayman v. Prince George's Co., 266 Md.
409, 292 A. 2d 689 (1972); zheller v. Prince George's Co., 264 Md. 410, 286 A.2d 772 (1972).

The burden of producing "strong" evidence “is an oncrous one.” Pattey et al. v. Board of County
Commissioners for Worcester County, et al., 271 Md. 352, 317 A.2d 142 (1974), citing Trainer v.
Lipchin, 269 Md. 667, 309 A.2d 471 (1973), Stratakis v. Beauchamp, 268 Md. 643, 304 A.2d 244
(1973), Cabin John Ltd. v. Montgomery Co.. 259 Md. 661, 670, 271 A. 2d 174 (1970). See also
Peaople’s Counsel for Baltimore County, et al. v. Surina, et al., 400 Md. 662, 929 A.2d 899 (2007).

Although staff has suggested that the RB or R-90 zoning applied to the Residential Parcels was a
“mistake,” the record clearly shows no such mistake in fact or in law. Staff asserts that the City
“should have recognized that the three [Residential Parcels] were also owned by Drs. Wilson and
recommended their inclusion” in the CD Zone. This prevailing factual basis for asserting “mistake”
is itself mistaken. According to public records, Dr. Wilson did not take title to Parcel 388 until
2004 — long after the corridor master plan had been adopted (see staff report SDAT Exhibit).

Furthermore, “wishful thinking” (i.e., the City “should have™), does not rise to the level of
“mistake.” Clearly there was a legislative determination made at the time the corridor plan was
reviewed and adopted that the Residential Parcels would not be included within the boundaries of
the corridor plan (let alone recommended for rezoning). Even if it were “more logical or desirable
or economically profitable” to change the zoning line (and for the reasons explained below it is not),
these grounds do not rise to the level of “mistake” that would support a legal rezoning of these
Parcels. The Jobar Corp. et al. v. Rodgers Forge Community Ass., Inc. et al., 236 Md. 106, 134,
202 A.2d 612, 627 - 628 (1964).

2. Staff reports make several factual errors in attempting to justify a zoning
“mistake.”

In his 5/9/09 staff report, Mr. Robinson states that the 1986 Neighborhood Two, Study Area Four,
Land Use Plan specifically recommends an “office™ use for both 11 and 13 DeSellum, as an option
“to relate to the office use established at 206 South Frederick Avenue. He states that this
recommendation has “carried forward™ with each successive adopted Master Plan.

This is false. The Planning Commission came forward with two options for these Parcels, one of
which was to retain R-90, Low Density Residential, and the other was residential-office (a much
less intensive use than the commercial use envisioned with the proposed Concept Plan). The Land
Use Plan clearly records that the residential-office use option was rejected, and Mayor and Council
retained the R-90 zone. Residential-office use is not the option that “carries forward,” but R-90.
The document speaks strongly on the reasoning behind this for Study Area Four in 1986:

“Intrusion of office uses further into the residential area than the present depth from MD
355 should be prevented.”

and:
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“The basic residential character of Neighborhood Two should be retained and
strengthened.”

Moreover, Mr. Robinson holds that rezoning should have occurred simply because “These two
properties front the Z-311 subject parcels and have the same owner.” In fact (and even while
rejecting this premise entirely), this was not true. At the time of the Corridor Plan rezoning in 2001,
11 DeSellum and 13 DeSellum had different owners. Property records show that Parcel 388, or 11
DeSellum Avenue, was owned by Rita Fox Bierl, and was not acquired by Robert Wilson Jr. until
March of 2004."  Parcel 387, 13 DeSellum, was owned by Robert Wilson Sr. in 2001, and
transferred to Robert Wilson Jr. et al in 2007. Therefore the issue of ownership does not provide
any basis whatsoever for a “mistake” in the existing R-90 zoning.

Mr. Ossont, in his August 5™ report, actually highlights that the “property within the CD zone shall
be governed by the process set forth in Section 24-198c of the City Code,” We believe the key
phrase here is “within the CD zone.” This proposed zoning action is not taking place for property
within the CD zone and it is highly irregular. Both the proposed zoning and the concept plan by
reference are illegal, because the concept plan can only be implemented through an illegal change in
zoning.

3. The current R-90 zoning on the residential Parcels in guestion is clearly not a
“mistake.”

As discussed below in C., the current zoning reflects a deliberate and long standing Gaithersburg
policy of protecting neighborhood streets from encroachment by commercial development,
particularly in Corridor Zones.

C. The Proposed Rezoning would do Gross Injustice to the City’s Well-designed Master Plan
Recommendations and Comprechensive Zoning Patterns, which are Carefully Tailored to
Ensure Protection of Residential Neighborhoods.

The land use record clearly reflects a cohesive and deliberate effort through many years of master
planning to protect residential side streets from commercial encroachment along corridors such as
South Frederick Avenue through retention of R-90 Zoning. Additional information on this is
provided below:

The 1997 Neighborhood Two Land Use Plan (“1997 Neighborhood Plan”) recognized the
unique importance of the Observatory Heights residential neighborhood area:

“Along with Ascension Chapel and the Fulks House, other historic structures, such
as 110 and 206 South Frederick Avenue (emphasis added), define the boundaries of
Observatory Heights, a turn-of-the-century subdivision which is eligible for historic
district designation and protection.”

The 1997 Neighborhood Plan recommends a low-density residential/office land use with
restrictive residential buffer (R-B) zoning for parcels fronting on South Frederick Avenue in
this neighborhood. R-90 zoning is retained for residential properties fronting on the side
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streets. Accordingly, the DeSellum parcels 387 and 388 (together with undeveloped parcel
442) remained in the R-90 zone.

This pattern of protection for residential side streets was further underscored in the Frederick
Avenue Corridor Master Plan, A Final Report {1998-1999), which shows the “corridor” in
the vicinity of these parcels as fronting on Frederick Avenue. Specifically, on Figure 9,
Parcel 368 on the corner of DeSellum and Frederick Avenue indicates only a very small-
scale development with no demolition of existing structures.

On August 8, 2000, Ordinance No. 0-12-00 defined the purpose of a CD or Corridor
Development Zone, which was to be “consistent with the goals and provisions of the
respective corridor area master plan for the city,” and most importantly, “to provide an
appropnate scale of development and mix of retail, service, employment and residential uses
as recommended in the applicable corridor plan.”

The Frederick Avenue Corridor Land Use Plan, a Master Plan Flement (“2001 Corridor
Plan™) is the dispositive document in this case. It defined the scale of appropriate
development for this “turn-of-the-century subdivision which is eligible for historic district
designation and protection.” At the corner of DeSellum and Frederick, the land use plan
recommended a maximum of 5,000 square feet of development, consistent with what was
shown in the master plan developed through public process. Parcels fronting on the corridor
(i.e., 368, 390, 420 and 445 [“Corridor Parcels”]) were recommended for rezoning to the CD
Zone. Additionally, the 2001 Corridor Plan mentioned parcel assemblage and
development on the former Salvation Army House and the existing brick house sites,
not residential Parcels 387 and 388 on DeSellum Avenue. This recommendation for
assemblage within the corridor is taken out of context and wrongly applied to the
adjacent residential parcels.

The Gaithersburg [.and Use Plan (“2004 Master Plan™) again emphasized the City’s priority
of protecting the residential character of neighborhoods. Residential parcels fronting on
Cedar Avenue in Observatory Heights — that were facing commercial development pressures
-- were expressly re-designated in the residential R-90 zone to “help protect these lots from
commercial development that could have a negative impact on the adjacent residential

neighborhood.”

The 2004 Master Plan further reinforces this goal of protecting residential neighborhoods
that are proximate to South Frederick Avenue through its recommendations with respect to
the adjoining residential property owned by St. Martin’s Church at the corner of DeSellum
and South Fredenck Avenue (Parcel 371, “Church Parcel”). The 2004 Master Plan limited
the scale of development — as it had done with the Corridor Parcels — to a small-scale use
fronting on South Frederick Avenue:

“The residential character of the area should be retained for any future land use land
fronting Frederick Avenue. In addition, the land should be developed in such a way as to
preserve the views from Frederick Avenue of the Victorian-era house on the property,
including preservation of as much of the front lawn of the house as possible.”
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The Church Parcel remains split-zoned, with an R-B zone fronting South Frederick and R-
90 to the rear of the property to provide additional compatibility with the Observatory
Heights neighborhood.

C. Rezoning these Parcels from R-90 to CD Zone Effectively Strips the Observatory Heights
Neighborhood of Long-established Buffering Protections Already Established by the existing
more restrictive and appropriately located Residential Buffer (“RB”) Zone.

With the gentle use envisioned in the RB Zone, “intrusion into established residential areas (is)
intended to be minimized.” The RB Zone is expressly intended “to promote the use of existing
residential structures” and to encourage residential occupancy of these homes. The RB Zone
ensures many built-in compatibility-related protections that benefit the adjoining neighborhood that
simply do not exist in the CD Zone; moreover the CD Zone allows “by right” uses that are
prohibited in the RB Zone. In terms of protecting the character of residential neighborhoods, the
CD and the RB zones are not equivalent. The emphasis on neighborhood compatibility in the RB
Zone is observed with the following caution:

“The fact that an application for the RB Zone complies with all specific requirements and
purposes set forth herein shall not be deemed to create a presumption that the resulting
development would be compatible with the surrounding land uses and, in itself, shall not be
sufficient to require the granting of the application.” City Code § 24-38.

The Corridor Parcels are already zoned CD, providing the property owner with ample opportunity
to establish the desired uses. This existing zoning does not, however, provide a basis for expansion
of that zoning to the adjoining Residential Parcels. Moreover, because the proposed concept plan —
which is intended to implement the proposed rezoning -- is out of scale and incompatible with the
surrounding community, it hikewise should be denied.

PROPOSED CONCEPT PLAN CSP-09-001

MPI strongly opposes the associated Concept Plan in that (a) it reflects the implementation of the
illegal rezoning proposal; (b) it violates the Corridor Plan and is detrimental to the historic
Observatory Heights neighborhood as a whole; (c) it adversely affects the Fulks House, a
designated historic resource and community landmark; and (d) it directly threatens two well-known
historic resources that have been recommended for designation by the Historic Preservation
Advisory Committee.

A. The Proposed Concept Plan Reflects the Implementation of an Illegal Rezoning Proposal.

(a) No land shall be classified in the Corridor Development Zone unless the land is located
within an area so designated on an approved and adopted corridor development area
master pian. City Code § 24-160G-3 (Minimum location requirements).

This illegal rezoning of R-90 to the CD Zone is clearly required to implement an inappropriately
sized concept plan. The details of this have been previously presented under the discussion on Z-
311.
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B. The Proposed Concept Plan Violates the Corridor Plan and is Detrimental to the Historic
Observatory Heights Neighborhood as a Whole.

Under our opposition to the rezoning of two residential DeSellum Avenue lots to the CD zone, MP1
discussed the importance of the Observatory Heights neighborhood and its many historic structures,
including 206 South Frederick Avenue, 208 South Frederick Avenue and 13 DeSellum. It is clear
that Observatory Heights is one of the early areas in the City’s history, with many historic structures
of importance.

The Frederick Avenue Corridor Plan was adopted in 2001 with recognition of the need to protect
residential side streets and historic structures in Observatory Heights and other residential
neighborhoods. It specifically recommended no more than 5,000 SF of development on the corner
of DeSellum and South Frederick Avenue on Parcel 368. The reasons for this were to preserve the
Observatory Heights neighborhood and to protect residents from the adverse impacts of oversized
new commercial development, such as parking, traffic and noise.

The proposed concept plan CSP-09-001 was exactly what the Corridor Plan was trying to prevent.
This concept plan is asking you to approve 20,300 SF of new construction in exactly the same
location addressed by the Corridor Plan (the corner of DeSellum and South Frederick Avenue on
Parcel 368) which is more than 4 times what was allowed by that Plan.

In addition, the Corridor Plan did not envision yet another 4,500 SF of commercial office space in
two houses, and approximately 30,000 additional SF for a 116-car parking lot to be sited on two
residential DeSellum Avenue lots, because this concept cannot fit within the present boundaries of
the established Corridor Zone. The overall development impact including the 116-car parking lot
will total more than 50,000 SF. or more than ten times what was envisioned overall. The adverse
impacts on the neighborhood and DeSellum Avenue are obvious. This concept is in the wrong
location, and no “vegetative buffer” or a back lot allowed to “go natural” will improve the
underlying problems.

Additionally, a massive new wall of development on South Frederick Avenue will destroy the park-
like feeling in the Observatory Heights neighborhood that currently welcomes individuals into
Gaithersburg. This ambience is an important part of its charm and character. The character of this
area is one of free-standing smaller buildings of individual and differing styles separated by areas of
green space and set back from the street by a lawn. This setting together with the high number of
intact contributing historic resources from the late 19" and early 20™ Century development has
made it eligible for listing on the National Register (M:21-185). This is not an area of commercial
buildings fronting 355, as found in the 100-500 block of North Frederick. It is an area of single
family homes of individual style, some of which have been reused for commercial use along
Frederick Avenue. Again, this concept plan is in the wrong place.

C. The Proposed Concept Plan Adversely Affects the Fulks House, a Designated Historic
Resource and Community Landmark.

Page 12 of the staff report presents a very small rendering of the Fulks House next to the proposed
new construction. This text on this rendering is not legible and so it is not clear if the rendering is
exactly to scale, but as illustrated it can be clearly seen that the proximity of a massive wall of new
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construction fronting on South Frederick has the effect of diminishing and negatively impacting a
significant historic resource and Observatory Heights landmark. The massiveness of the new three
story construction (not two stories as claimed) will swallow up the Fulks House.

Environmental setting is a distinct and essential part of any historic site. This is a well-defined
concept in the Secretary of Interior Guidelines for determining significance. The setting is a
contributing element to the site. It works with the structure to define the use and period of
significance. In this case, this area of late 19th Century houses was originally placed on large lots
(up to four acres) and presented as prestigious estates on the main street. The second generation
Fulks House at 208 South Frederick Avenue was built as a high-style residence on Frederick
Avenue, proclaiming the status and success of the Fulks family.

Context is extremely important with respect to historic resources. The present context near the Fulks
House features many small-scale historic buildings, some with sensitive additions such 9 DeSellum,
which is very compatible in style, size and massing to the Fulks House.

D. The Proposed Concept is Directly Threatening Two Important Historic Resources with
Demolition.

The applicant applied for a demolition permit for both 206 South Frederick Avenue and 13
DeSellum. The Mayor and Council, acting as the Historic District Commission, inappropriately
deliberated and voted on August 3, 2009 to allow demolition of 13 DeSellum. A public hearing to
evaluate 206 South Frederick Avenue and 13 DeSellum against the adopted criteria for historic
designation was not held, even though the HPAC found that these sites were eligible and
recommended in July 2009 that they be designated..

No good concept plan should threaten important historic resources. This is in violation of The
Master Plan for Historic Preservation.

The importance of both 206 South Frederick Avenue and 13 DeSellum should have been apparent
to planning staff and the applicant long ago and prevented a request for demolition of either
structure. Both 13 DeSellum and 206 South Frederick (listed as 9 DeSellum) are on the

City's inventory list as potential historic sites due to their presence in the 1890 booklet,
"Gaithersburg: Its Advantages”, a brochure designed to draw new rail commuter residents to
Gaithersburg. Both were included on the first inventory of eligible historic sites in 1987 and have
been included in every document since that time. Both are separately inventoried in the Maryland
Inventory of Historic Resources (M:21-9 for 206 South Frederick, M:21-190 for 9 DeSellum/206
South Frederick, and M:21-108 for 13 DeSellum) and both are also included as contributing
resources in the Maryland Historical Trust's determination that Observatory Heights as a district
(M:21-185) is eligible for listing on the National Register of Historic Places.

Additionally, 206 South Frederick is specifically referred to in 1997 Neighborhood Two Land Use
Plan as it discussed the unique importance of the Observatory Heights residential neighborhood
area:

“Along with Ascension Chapel and the Fulks House, other historic structures, such
as 110 and 206 South Frederick Avenue, define the boundaries of Observatory
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Heights, a turn-of-the-century subdivision which is eligible for historic district
designation and protection.”

It is clear that the existence and importance of these properties were known at the beginning of the
dialogue on this Concept Plan between the City and the applicant, which started, according to the
applicant’s testimony, “about three years ago.” It is also clear that ample opportunity to settle the
issue of significance and designation through the City's Historic Designation process was present
during those years of pre-submission discussion. It was a matter of owner preference and lack of
action that led to the concept plan submission before the status of 206 South Frederick and 13
DeSellum was determined. It is not a fault in the City's development process.

Again, Montgomery Preservation, Inc. asks that Z-311 and CSP-09-001 be denied on grounds of
non-compliance with the Gaithersburg City Code and the Frederick Avenue Corridor Master Plan.
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