APFO Schools Test - 5 year evaluation:

Exceeds APFO Fee or Capacity Allowance By:

Nearing 150% Capacity Allowance:

105% 140-150%

(Fee Required)

Number of Schools Serving Gaithersburg: 16 ES 8 MS 6 HS 30 total
Number of Schools Serving MEL & Gaithersburg 21ES 10 MS 6 HS 37 total

Actual |Projected
Gaithersburg Cluster 2015-2016|2016-2017 2017-2018 2018-2019 2019-2020 2020-2021|2021-2022| 2025 2030
Gaithersburg HS
Program Capacity 2407 2407 2407 2407 2407 2407 2407 2407 2407
Enrollment 2320 2380 2421 2450 2451 2508 2591 2700 2600
96.4% 98.9% 100.6% 101.8%  101.8%  104.20%| 107.64%| 112.17% 108.02%
Forest Oak MS
Program Capacity 949 949 949 949 949 949 949 949 949
Enrollment 805 786 831 869 947 1003 1041 1100 1000
84.8% 82.8% 87.6% 91.6% 99.8% 105.7% | 109.7% | 115.9%  105.4%
Gaithersburg MS
Program Capacity 949 949 949 949 949 949 949 949 949
Enrollment 746 781 807 839 890 938 1000 1100 1000
78.6% 82.3% 85.0% 88.4% 93.8% 98.8% 105.4% | 115.9%  105.4%
Gaithersburg ES
Program Capacity 771 771 771 771 771 1000 1000
Enrollment 867 924 968 993 1005 991 970
112.5% | 119.8% 125.6% 128.8%  130.4% 99.1% 97.0%
Rosemont ES
Program Capacity 613 613 613 613 613 613 613
Enrollment 596 623 665 712 764 815 863
97.2% 101.6% 108.5% 116.2%  124.6%  133.0% | 140.8%
Strawberry Knoll ES
Program Capacity 481 481 481 481 481 481 481
Enrolliment 632 657 642 642 640 644 625
131.4% | 136.6% 133.5% 1335%  133.1%  133.9% | 129.9%
Summit Hall ES
Program Capacity 466 466 466 466 466 466 466
Enrollment 670 690 686 694 676 675 657
143.8% | 148.1% 147.2% 148.9%  145.1%  144.8% | 141.0%
Washington Grove ES
Program Capacity 623 623 623 623 623 623 623
Enrollment 452 471 497 525 553 591 632
72.6% 75.6% 79.8% 84.3% 88.8% 94.9% 101.4%
Magruder Cluster 2015-2016|2016-2017 2017-2018 2018-2019 2019-2020 2020-2021|2021-2022| 2025 2030
Magruder HS
Program Capacity 1955 1955 1955 1955 1955 1955 1955 1955 1955
Enrolliment 1520 1542 1570 1560 1592 1577 1622 1650 1600
77.7% 78.9% 80.3% 79.8% 81.4% 80.7% 83.0% 84.4% 81.8%
Redland MS
Program Capacity 757 757 757 757 757 757 757 757 757
Enrollment 549 543 539 593 638 633 628 700 650
72.5% 71.7% 71.2% 78.3% 84.3% 83.6% 83.0% 92.5% 85.9%
Judith A. Resnik ES
Program Capacity 493 493 493 493 493 717 701
Enroliment 642 654 647 645 626 637 627
130.2% | 132.7% 131.2% 130.8%  127.0% 88.8% 89.4%

Page 1 of 3



rrobinson
PCA - Mayor and City Council Exhibit


Actual |Projected
Northwest Cluster 2015-2016|2016-2017 2017-2018 2018-2019 2019-2020 2020-2021|2021-2022| 2025 2030
Northwest HS
Program Capacity 2241 2241 2241 2241 2241 2241 2241 2241 2241
Enrolliment 2255 2347 2448 2537 2558 2624 2618 2800 2700
100.6% | 104.7% 109.2% 113.2%  114.1%  117.1% | 116.8% | 124.9%  120.5%
Lakelands Park MS
Program Capacity 1138 1138 1138 1138 1138 1138 1138 1138 1138
Enrollment 1051 1076 1073 1101 1131 1156 1131 1250 1200
92.4% 94.6% 94.3% 96.7% 99.4% 101.6% 99.4% 109.8%  105.4%
Diamond ES
Program Capacity 463 463 463 670 670 670 670
Enrolliment 661 671 687 680 661 672 657
142.8% | 144.9% 148.4% 101.5% 98.7% 100.3% 98.1%
Quince Orchard Cluster 2015-2016|2016-2017 2017-2018 2018-2019 2019-2020 2020-2021|2021-2022| 2025 2030
Quince Orchard HS
Program Capacity 1857 1857 1857 1857 1857 1857 1857 1857 1857
Enroliment 1924 1938 1959 1997 2028 2024 2050 2200 2100
103.6% | 104.4% 105.5% 107.5%  109.2%  109.0% | 110.4% | 118.5%  113.1%
Lakelands Park MS
Program Capacity 1138 1138 1138 1138 1138 1138 1138 1138 1138
Enroliment 1051 1076 1073 1101 1131 1156 1131 1250 1200
92.4% 94.6% 94.3% 96.7% 99.4% 101.6% 99.4% 109.8%  105.4%
Ridgeview MS
Program Capacity 979 963 963 963 963 963 963 963 963
Enroliment 746 739 705 713 756 760 763 850 800
76.2% 76.7% 73.2% 74.0% 78.5% 78.9% 79.2% 88.3% 83.1%
Brown Station ES
Program Capacity 446 446 709 709 709 709 709
Enroliment 501 513 510 515 539 552 581
112.3% | 115.0% 71.9% 72.6% 76.0% 77.9% 81.9%
Fields Road ES
Program Capacity 429 429 429 429 429 429 429
Enroliment 469 472 484 475 460 465 479
109.3% | 110.0% 112.8% 110.7%  107.2%  108.4% | 111.7%
Jones Lane ES
Program Capacity 441 441 441 441 441 441 441
Enroliment 466 460 462 458 459 459 445
105.7% | 104.3% 104.8% 103.9%  104.1%  104.1% | 100.9%
Rachel Carson ES
Program Capacity 667 667 667 667 667 667 667
Enroliment 1045 1072 1066 1035 1018 998 990
149.6% | 148.4%
Thurgood Marshall ES
Program Capacity 535 535 535 535 535 585 535
Enroliment 674 676 670 680 657 658 653
126.0% | 126.4% 125.2% 127.1%  122.8%  123.0% | 122.1%
Watkins Mill Cluster 2015-2016|2016-2017 2017-2018 2018-2019 2019-2020 2020-2021|2021-2022| 2025 2030
Watkins Mill HS
Program Capacity 1942 1942 1942 1942 1942 1942 1942 1942 1942
Enroliment 1541 1606 1685 1705 1734 1800 1845 2000 1900
79.4% 82.7% 86.8% 87.8% 89.3% 92.7% 95.0% 103.0% 97.8%
Montgomery Village MS
Program Capacity 894 894 894 894 894 894 894 894 894
Enroliment 717 735 748 762 786 762 758 850 800
80.2% 82.2% 83.7% 85.2% 87.9% 85.2% 84.8% 95.1% 89.5%
Neelsville MS
Program Capacity 922 922 922 922 922 922 922 922 922
Enroliment 921 879 912 980 1056 1062 1053 1050 1000
99.9% 95.3% 98.9% 106.3%  1145%  115.2% | 114.2% | 113.9%  108.5%
South Lake ES
Program Capacity 716 716 716 716 716 716 716
Enroliment 818 822 835 826 796 776 770
114.2% | 114.8% 116.6% 115.4%  111.2%  108.4% | 107.5%
Watkins Mill ES
Program Capacity 720 720 720 720 720 720 720
Enroliment 677 686 661 660 659 661 662
94.0% 95.3% 91.8% 91.7% 91.5% 91.8% 91.9%
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Subject Project: Johnson Property
Annexation X-7067-2015

AFFIDAVIT OF SIGN POSTING

On this 29th day of June, 2016, before me the subscriber, a Notary
Public of the State and County aforesaid,
personally appeared James Buchheister who made oath
in due form of law as follows:

That, on June 27, 2016, signs were erected announcing the annexation

application for the s&bj;:/;r:pe ty.

&r\) Signature
Subscribed and sworn/to, before me,
on the day and year above written.

Notary Public
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Sign #1

Johnson Property Annexation June 27, 2016



Johnson Property Annexation June 27, 2016



Sign #3

Johnson Property Annexation June 27, 2016



PHED Committee #1

July 18,2016
MEMORANDUM
July 13, 2016
TO: Planning, Housing, and Economic Development Committee
FROM: Jeffrey L. Zyon ,’{gior Legislative Analyst

SUBJECT: Resolution concerning the City of Gaithersburg’s request to reclassify the Johnson
Properties (12201, 12251, 12301, and 12311 Darnestown Road) for the R-200 and
NR 0.75, H 45 zones to the City’s Mixed Use Development (MXD) zone (Annexation
No. X-7067) ‘

Background

The City of Gaithersburg is proposing to annex approximately 23.45 acres of land located at the
northwest quadrant of Darnestown Road and Quince Orchard Road. The site is currently classified in
two zones. The NR 0.75, H 45 zone is on 9.97 acres of the proposed annexation (parcels B, C, and D).
The R-200 zone covers 13.99 acres of the proposed annexation area (parcel E). The zoning code would
currently allow 34 housing units in the R-200 portion of the site. The NR zone would allow 40 housing
units plus 228,077 square feet of non-residential floor area.! The combined total allowed dwelling units
is 74 units.

Under the annexation proposal, the Johnson Properties would be reclassified to the City’s Mixed Use
Development (MXD) zone, which allows a mix of residential and commercial uses. The proposed
zoning, limited by the “binding elements” of the annexation and proposed sketch plan, would allow
110 housing units and 10,000 square feet of commercial floor area in addition to the 90,000 square feet
of floor area on site.? All of the proposed single-family detached and townhouse units would be located
on the portion of the site zoned R-200. The additional 10,000 square feet of non-residential floor area is
proposed on the NR zoned area.

\

127

. Mayor and City Council
X-7067-2015

190,000 square feet of floor area of the total 228,077 square feet is existing. .
2150% of the 74 (the total number of dwelling units allowed under current zoning) is 111. The applicant had previously
proposed 305 housing units and 375,000 square feet of additional commercial floor area.
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The Local Government Article, Section 4-416 of the Annotated Code of Maryland provides that no
municipality annexing land may, for a period of 5 years following annexation, place that land in a
zoning classification that permits a land use substantially different from the use for the land specified in
the current and duly adopted master plan without express approval of the County Council. The law
defines substantially higher density as exceeding its current allowed density by 50% or more.

Planning Board Recommendation
The Planning Board transmitted the following comments for the Council’s consideration:

I The development proposed with the annexation petition does not include land uses that
are substantially different than authorized uses under the zoning and is not more than
150% of the density that could be generated for the entire property under current zoning.

2, The applicant is committing to be subject to certain “binding elements consistent with the
Sketch Plan such as single-family and townhouse uses only, a maximum of 110 units
(including Moderately Priced Dwelling Units and Workforce Housing Units), and a
minimum size open space of at least one acre.” (April 25, 2016 letter from Stuart Barr,
Esq. representing the applicants).



The Board noted Planning Staff’s conclusion:

Based on the analyses contained in this report, Staff determines that, per Subtitle 4-416(b) of the
Maryland State Annotated Code, the development proposed with this revised annexation petition
will not contain substantially different uses than currently allowed and is not substantially
higher (more than 50%) than what would granted in accordance with the zoning classifications
of Montgomery County at the time of annexation.’

The Chair’s transmittal letter said:

The Planning Board agreed with its Staff that Section 4-416(b) of the State Annotated Code may
be interpreted to analyze the property to be annexed either as two separately zoned pieces of

~ land or as one comprehensive tract. While the Board did not formally commit to either of these
approaches, it recognized that under both interpretations of the law, the overall unit yield on the
entire property will be the same. - However, under the former interpretation the density would
have to be spread over entire Property. The Planning Board also noted that even under the
narrower interpretation of law the County Council could not deny the annexation request; it
could only delay rezoning of the Property to the City’s MXD Zone. [Emphases added]

Correspondence

The vast majority of correspondence noted by the Planning Board opposed annexation and increased
density. Community members assert the following:

1. The proposed development would increase traffic and safety concerns in an area that is
already congested.

2. Annexation will create an area that is a part of the City of Gaithersburg surrounded on all
sides by neighborhoods and resources that are not part of the City of Gaithersburg.

3. The proposed development would increase school enrollment for the elementary, middle

and high schools in schools that are already overcrowded. The City of Gaithersburg’s
new Adequate Public Facilities Ordinance (APFO) standard of 150% per each school
(Thurgood Marshall Elementary, Ridgeview Middle School, and Quince Orchard High
School) is inconsistent with Montgomery County’s APFO standard of 120% per cluster
(Quince Orchard Cluster).

4. The City of Gaithersburg could approve development exceeding the current proposal.

Some people supported the annexation and increased density as smarter urban development that blends
with its context.

3 The Planning Staff report was thorough in the math of zoning density, but did not offer ary written bread crumbs as to how
the analyst reached that legal conclusion.
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Issues

Is the annexation prohibited due to the configuration of the property relative to the border of
Gaithersburg?

None of the land north of the intersection of Darnestown Road and Quince Orchard Road is currently in
the City of Gaithersburg. The proposed annexation is on the northwest comer of Darnestown Road
(Route 28) and Quince Orchard Road. Property on the northeast corner of the intersection is in the City
of Gaithersburg. About 100 linear feet of the Johnson property reaches to the corner of the intersection.
The annexation would be like a peninsula of land surrounded by County property.

State law does not allow annexation under some circumstances:

The power of annexation applies only to land that:
(D is contiguous and adjoining to the existing boundaries of the municipality; and
) does not create an unincorporated area that is bounded on all sides by:
6)) real property presently in the boundaries of the municipality; -
(ii)  real property proposed to be in the boundaries of the municipality as a result of
the proposed annexation; or
(iii) any combination of real property described in item (i) or (ii) of this item.*

In Staff’s opinion, the annexation is not prohibited by state law. The Court of Appeals found that this
text allowed a peninsula shape to be annexed.’ The statute only prohibits unincorporated areas
completely surrounded on all sides by the incorporated area of the annexing municipality.

Is the proposed annexation within 150% of the density of its current zoning?

The Planning Staff report to the Planning Board included the following table:

Parcels/Current Zoning Maximum Development Allowed Proposed Development
Under Current Zoning

R-200 Portion, Parcel E Up to 34 units (with MPDU) (Section | 110 units

1 (609,404.4 sfor 13.99 59.4.4.7.C, optional method—13.99
acres) X 2.44 units per acre)
NR 0.75 H 45 Portion, Up to 40 units and 228,077 sf of non- | 100,000 sf non-residential
Parcels B,C, & D residential floor area* floor area (90,000 sf existing
(434,433 sf or 9.97 acres) plus 10,000 sf proposed)
Total Development on the | 74 units and 228,077 sf non- 110 units and 100,000 sf non-
Entire Property residential residential

*Maximum of 325,825 sf non-residential at full 0.75 FAR, or 288,077 sf of non-residential (70 %) and 97,747 sf of
residential (maximum 30%), which could yield 40 units at 2,400 sf average per unit.

4 Local Government Article § 4-401(b).

5 ANNE ARUNDEL COUNTY, Maryland et al. v. CITY OF ANNAPOLIS et al. 352 Md. 117 (1998)

The county brought action against the city to challenge an annexation leaving an unincorporated area of peninsula surrounded
by water on three sides. The Court of Appeals decided that: (1) annexing a peninsula and leaving it surrounded by water on
three sides and city on the other did not create a prohibited enclave; and (2) a peninsula surrounded by water on three sides
and city on the remaining side remained contiguous to the remainder of the county.
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The total density of all land on the proposed annexation area is within 150% of the total density within
the property’s current zoning. It exceeds 150% of the current density on the R-200 portion of the site.
State law says:

Without the express approval of the county commissioners or county council of the county in
which the municipality is located, for 5 years after an annexation by a municipality, the
municipality may not allow development of the annexed land for land uses substantially
different than the authorized use, or at a substantially higher density, not exceeding 50%, than
could be granted for the proposed development, in accordance with the zoning classification of
the county applicable at the time of the annexation. [Emphases added]

Staff could not find any case law that would help with an interpretation of this code. Staff does not
know of any previous time that this issue has been a matter of Council concern. Development on the
annexed land speaks to the total development on the total area being annexed, but the zoning
classifications are unique to individual parcels of land. The legislative history of the annexation law did
not address a situation where the area proposed for annexation was in two or more zones. The General
Assembly was dealing with massive annexations (and the use of annexation to avoid adequate public
facility laws). To deal with this situation, the 2006 amendments to the code gave counties additional
authority to have their current zoning retained for 5 years and defined the circumstances under which the
proposed zoning would be considered substantially higher.

Statutory interpretation is an art form that should not include the insertion of words not present in the
text. The Planning Staff interpretation that the standard is 150% of total zoning density on the property
being annexed requires the insertion of the words into the statute. It would need an added phrase such as
“in accordance with the total density of the zoning classifications”. The need to add words to the
statute to address the interpretation makes that interpretation untenable. The black letter of the statute
requires a comparison of density “in accordance with the zoning classification of the county applicable
at the time of annexation.”

The Planning Board did not reach any conclusion on how the statute should be interpreted.’ In Staff’s
opinion, the most reasonable interpretation is one that requires a view of each zoning classifi catzon on
the ground (and not the combined density of the current zoning).

Can density be averaged between the R—200 and the NR zones?

The zoning code divides all zones into 6 major categories: Agricultural, Rural Residential, Residential,
Commercial/Residential, Employment, and Industrial. The R-200 zone is in the category of Residential
zones. NR is an Employment zone. There are rules for all zones in Division 4.1. That Division is silent
on density averaging or clustering. Clustering or density averaging is prohibited between major zoning
categories but is a concept allowed within major zoning categories.

Division 4.4 covers Residential zones. It allows clustering development between “different zones™
when the zones are contiguous.” The section that allows clustering refers to all zones in the Residential
category. The code speaks to the “allowed number of units.”® Non-residential zones express density in
terms of floor area ratios and not units. There are no numbers of specifically “allowed units” in

¢ Conclusions can be hard to reach. For example, if you took all the economists in D.C. and laid them end to end starting at
the Washington Monument, they would be more comfortable but they too would not reach a conclusion.

7 Section 4.4.2.B.2.

8 Section 4.4.2.B.2.d.



Employment zones. The other reasonable interpretation is that the phrase “different zones™ refers to
different zones within the Residential classification of zones.

To allow R-200 zone density to be clustered with an Employment zone would contradict the clustering
provision for Employment zones. Division 4.6 covers Employment zones. The requirement for the NR
zone allows FAR averaging “over 2 or more directly abutting or confronting properties in one or more
Employment zones.” This section is more explicit than the clustering provision in the Residential zone.
It does not allow clustering outside of its own zoning category.

The proposed annexation, if addressed as the total residential density for the entire area, would amount
to a clustering or density averaging between an NR zone and the R-200 zone. The Zoning Ordinance
does not allow density transfers between the R-200 zone and the NR zone. In Staff’s opinion, density
averaging between an NR zone and a residential zone is not in accordance with the zoning
classification. Under Local Government §4-416, the proposed annexation requires the express approval
of the Council to avoid retaining the same zoning density for 5 years.

What are the Master Plan’s land use and density recommendations?

The Master Plan does not have a legislatively required role in an annexation, but it may inform the
Council on where the public interest lies. The Master Plan may recommend future floating zones, but
the statute refers to the zoning classification of the County, applicable at the time of the annexation.

The Johnson Properties are included in the 2010 Great Seneca Science Corridor Master Plan. That plan
has the following to say concerning this area:

Quince Orchard and Longdraft Roads divide the County from the City of Gaithersburg. The
City’s 2009 Maximum Expansion Limits (MEL) include extensive areas in the vicinity of Quince
Orchard. This Plan does not support annexation, which would alter the logical boundaries that
currently divide the County and the City and could result in the loss of potential sites for County
parks, as occurred when the Crown Farm was annexed into the City of Gaithersburg.’’

The Master Plan included text specific to the Johnson property:

Consideration should be given, but not limited to the Johnson property at 12311 Darnestown
Road. The Johnson family owns the largely vacant R-200 14-acre parcel on Darnestown Road
along with the adjacent C-1 commercial property. Ideally, a new local park would provide two
rectangular fields for active recreation. If the R-200 parcel is not acquired as an active
recreation park site, the parcel may be appropriate for residential use including single family
detached and townhouse units. Townhouse development could be requested through a Local
Map Amendment. /!

The Planning Board’s transmittal letter had the following to say on the Master Plan’s park acquisition
and land use issues:

The 2010 Great Seneca Science Corridor Master Plan recommended that the R-200 portion of
the Johnson Property be acquired for park land but stated that residential use would be

% Section 4.6.2.B.2.
10 Great Seneca Science Corridor Master Plan (2010), page 57.
1 Ibid, page 61.



appropriate if the land could not be acquired for recreation. The Parks Department has been
unsuccessful in its effort to acquire Parcel E, but the Applicant has proffered a commitment fo
provide a significant open space, consistent with the Master Plan. This may not happen if the
property is required to wait 5 years before rezoning.

The Great Seneca Science Corridor Master Plan was written in the context of the 2010 Zoning
Ordinance. In the 2010 Zoning Ordinance, townhouse density ranged from 6 units per acre to 15 units
per acre. Considering only the R-200 portion on the Johnson property, the proposed density is less than
8 units per acre. If the entire annexation area is considered, the overall residential density would be
3.2 units per acre.

What is known about the adequacy of transportation facilities?

The Johnson property is located at the intersection of Quince Orchard Road and Darnestown Road
(Route 28). It is served by 2 different Ride On bus routes. Each route has 30 minute service. In its
submission to the City of Gaithersburg, the applicant included the following information:

Transportation. The roadway network surrounding the Property and the proposed internal
vehicular and pedestrian circulation systems will be safe, adequate and efficient. Bus service
currently exists along Darnestown Road and Quince Orchard Road, with stops near the
Property.

If the property remained in the County, more information concerning the adequacy of transportation
facilities would be available with a local map amendment application. The Planning Staff report for
November 12, 2015 had this to say:

The site is located in the North Potomac Policy Area that has inadequate roadway and transit
capacity. If developed under the County’s subdivision regulations and TPAR ftest, it will have to
make a payment to the Montgomery County Department of Permitting Services equal to 50% of
its transportation/development impact tax...

The Master Plan recommends Darnestown Road (State route MD 28) to be a 4-lane major highway with
a 120-foot wide right-of-way and a shared-use path (bike and pedestrians) along the site’s frontage. The
current right-of-way along the Darnestown Road frontage is sufficient to meet the master plan
requirements. Planning Staff recommended that the Applicant replace the existing 5-foot wide sidewalk
with a 2.5-foot wide green buffer panel and construct the master-planned 10-foot wide shared-use path
with a buffer to be in compliance with the Countywide Functional Bikeways Master Plan. This
requirement would not require more right-of-way.

To satisfy the Master Plan’s Transportation Demand Management (TMD) recommendation, the site’s
annexation will expand the northwestern corner of the boundary of the Greater Shady Grove TMD. The
Planning Staff recommended a requirement that the applicant enter into a Traffic Mitigation Agreement
with the City and the Montgomery County Department of Transportation. This would comply with the
Master Plan requirements to participate in the TMD. It would assist the City and County in achieving
and maintaining its non-auto driver mode share of 18%.

All development in the City is subject to the County’s transportation impact tax. Under a memorandum
- of understanding with the County, taxes paid by development in the City may only be used on specified
projects in the city.



What is known about the adequacy of school facilities?

The Property is located within the Thurgood Marshall Elementary School, Ridgeview Middle School,
and Quince Orchard High School attendance areas. The proposed development of the western 14 acres
would pass the Adequate Public Facilities test for school capacity in the County, and a residential
project could move forward if the property remained in the County. The project would require a school
facility payment under the Council’s Subdivision Staging Policy. The Elementary School capacity in the
Cluster is currently at 112.3%, and High School capacity is currently at 108.3%.!%

All development in the City is subject to the County’s school impact tax. Unlike the transportation
impact tax, school impact tax funds may be used anywhere in the County. The Subdivision Staging
charge is applied in the subdivision process. Development in Gaithersburg does not pay that charge.

Should the Council give its express approval of the proposed rezoning?

The Planning Board Chair suggested that approving the annexation is in the County’s interest. In the
Board’s opinion, the provision in the binding elements of the annexation for a minimum one acre of
open space was consistent with the area master plan. The Board’s letter noted that the development .
proposed to the City after a 5 year retention of the current zoning may not be as generous. There was
also a hint in their recommendation that they thought clustering the residential development on the
R-200 portion of the site was not a terrible idea.

The Great Seneca Science Corridor Master Plan did not support annexations in this area, particularly
because of the loss of potential park land. Given the Parks Department’s unsuccessful efforts to acquire
land and the provision of a minimum one acre open space, this master plan recommendation seems less
forceful. The residential density proposed is within the master plan recommended density.

Single-family homes proposed in the applicant’s sketch plan will back to existing single-family homes.
If the proposed sketch plan raised any compatibility concerns with its neighbors, neither the Planning
Board nor the Planning Staff noted such problems.

Refusing to approve the proposed annexation would have unknown consequences. The applicant may
choose to remain in the County and apply for a rezoning in the County by a local zoning map
amendment. The applicant may move forward with annexation and try to persuade the Gaithersburg
Council that the express authority of the Council is unnecessary to pursue their current plans. The
applicant may continue with annexation into Gaithersburg and ask the City for much more density after
5 years.

The Council may agree with the Planning Board that this annexation agreement, with its binding
elements, may be as good as it is going to get. -

12 Planning Staff Report to the Planning Board, November 12, 2016. That memorandum considered FY15 numbers. The
applicant’s representative detailed and updated this information. Projected school enrollement for the 28 single-family
detached and 82 townhouse units in the plan would be 29.5 elementary school students, 12 middle school students, and 13.3
high school students. In the Quince Orchard cluster, the High School is projected at 110% capacity and the Middle School is
projected at 87.6% capacity. The Elementary School is projected at 113% capacity. The representative concluded, “We thus
meet the County School test subject to payment of the School Facilities Payment at both the High and Elementary levels.”
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What are the Council’s options?

1. The Council may conclude that the proposed annexation is allowed by law withdut its
express approval of the rezoning.

If the annexation is for substantially the same land use and is at substantially the same
density, not exceeding 50% more than with the zoning classification of the County
applicable at the time of the annexation, then the Council’s explicit approval of the
rezoning is not required.

The land uses proposed are clearly within the uses allowed by the property’s current
zoning. The TOTAL density proposed is within 150% of the COMBINED property’s
total density. The density on the R-200 portion of land only is higher than 150% of the
allowed density on the R-200 zoned land.

If the Council agrees wnh Plaﬁning Staff that the proposed zoning is allowed by law,
Staff would still recommend a resolution to that effect for the benefit of the applicant and
the City of Gaithersburg.

2. The Council may conclude that the public interest is best served by express approval of
- the proposed zoning.

Whether or not the proposed density exceeds 150% of the property’s current zoning, the
Council may give its approval to the proposed density. Express approval by the Council
may be for any density. This approval avoids the issue of whether the 150% of current
density provision applies to each zoning category or to the total land area. :

The Council’s approval may be conditional on satisfying such requirements as the
transportation recommendations of Planning Staff.

3. The Council may conclude that its express approval is required and it may decline to give
that express approval.

If the Council believes that the proposed annexation is not in the public interest, it may
withhold its express approval of the proposed rezoning. This would not stop the
applicant from proceeding with the annexation. It would retain the current zoning limits
for 5 years. Thereafter, the City could decide to change the zoning as it sees fit.

The Packet Contains © Number
Planning Board Recommendation 1-3
Planning Staff Memorandum 4-11
Applicant’s Letter ' 12-15
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l | MONTGOMERY COUNTY PLANNING BOARD
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

OFFiCE OF THE CHAIR

July 6, 2016

The Honorable Nancy Floreen, President
Montgomery County Council

100 Maryland Avenue

Rockville, Maryland 20850

SUBJECT: City of Gaithersburguléevised Annexation, X-7067-2015, for Johnson Property
Dear Council President Fl}‘éetf

At its regularly scheduled meeting on June 23, 2016, the Montgomery County Planning Board
reviewed the revised Annexation petition, X-7067-2015, for the Johnson Property located at
12201, 12251, 12301, and 12311 Damestown Road in Gaithersburg, within the 2010 Great
Seneca Science Corridor (GSSC) Master Plan area. Within this 23.45-acre Property, Parcel
E is currently zoned R-200 while the remaining parcels are zoned NR 0.75 H45.

The Planning Board received presentations from the planning staff, the Property owner and
their representatives, and heard testimony in opposition from citizens and civic associations
from the surrounding area. The Board also received more than 210 emails and approximately
three phone calls expressing the concems of the adjoining communities with respect to traffic
and safety, an increase in school enrollment in a cluster that is already overcrowded,
significant change in the character of the area, and inconsistency with the recommendations of
the GSSC Master Plan. They also questioned how the development of 110 townhomes could
be allowed on Parcel E that is currently zoned R-200. (In Montgomery County, development
of Parcel E could only be approved for up to 34 single-family units under the MPDU optional
method of development. In an annexation, the annexing municipality cannot approve
development exceeding 150% of what would be allowed under the County zoning for 5 years
without the approval of the County Council.) In addition to those who testified that the
proposed annexation should be denied, there were others who asked that, in accordance with the
State annexation law, the Property should be prohibited from being rezoned to the City’s MXD
Zone after it is annexed into the City. The Planning Board received six emails supporting the
proposed development, stating that it offers smarter urban development that blends with its
context.

The Planning Board recognized that its review of annexation cases is limited to a
determination of whether the proposed uses and density were substantially different from

8787 Georgia Avenue, Silver Spring, Maryland 20910  Phone: 3014954605  Fex 301.495.1320
www.mcntgqmetyplanningbon:ior@ E-Mail: mep-chair@mncppe-me.org
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The Honorable Nancy Floreen, President
Montgomery County Council

July 6, 2016

Page Two

what could be achieved under the current zoning. The Board also considered whether the
Property is contiguous to the City’s incorporated limits.

Some of the citizens’ testimony stated that, contrary to the Staff’s analysis contained in the
attached report, the current split zoning of the Property necessitated that the density
calculations for the R-200 and the NR zoned portions be kept separate so that the comparison
of Parcel E’s existing and proposed density is limited to that piece of land only and not
aggregated with the rest of the property zoned NR. The Applicant’s proposal calculates the
overall density for the Johnson Property rather than evaluating the densities for the differently
zoned parcels separately; this approach was reflected in the staff report.

The Planning Board agreed with its Staff that Section 4-416(b) of the State Annotated Code
may be interpreted to analyze the property to be annexed either as two separately zoned pieces
of land or as one comprehensive tract. While the Board did not formally commit to either of
these approaches, it recognized that under both interpretations of the law, the overall unit
yield on the entire Property will be the same. However, under the former interpretation, the
density would have to be spread out over the entire Property. The Planning Board also noted
that, even under the narrower interpretation of the law, the County Council could not deny the
annexation request; it could only delay the rezoning of the Property to the City’s MXD Zone
for five years.

The 2010 GSSC Master Plan recommended that the R-200 portion of the Johnson Property be
acquired for park land, but stated that residential use would be appropriate if the land could
not be acquired for active recreation. The Parks Department has been unsuccessful in its
efforts to acquire Parcel E, but the Applicant has proffered a commitment to provide a
significant open space, consistent with the Master Plan recommendations for this Property.
This may not happen if the Property is required to wait for five years before being rezoned.

On a motion by Commissioner Fani-Gonzalez, seconded by Vice-Chair Wells-Harley, with
Commissioner Presley and Chairman Anderson voting in favor of the motion, and
Commissioner Dreyfuss absent, the Board unanimously recommended approval to transmit
the following comments to the Montgomery County Council for your consideration:

1. The development proposed with the annexation petition does not include land uses that
are substantially different than the authorized uses under the current zoning and is not
more than 150% of the density that could be generated for the entire Property under the
current zoning,



The Honorable Nancy Floreen, President
Montgomery County Council

July 6, 2016

Page Three

2. The applicant is committing to be subject to certain “binding elements consistent with
the Sketch Plan such as single-family and townhouse uses only, a maximum of 110 units
(including Moderately Priced Dwelling Units and Workforce Housing Units), and a
minimum size open space of at least one acre.” (April 25, 2016 letter from Stuart Barr,
Esq. representing the applicants.)

Thank you for the opportunity to provide the Planning Board’s comments on this annexation
petition.

Sincerely,

derson
Chair

CA:mb:ha
cc: Rob Robinson, Long Range Planning Manager, City of Gaithersburg

Attachment: Staff Report



MoNTGOMERY COUNTY PLANNING DEPARTMENT
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

MCPB
ltem No.
Date: 6-23-16

Revised Johnson Property, Annexation, X-7067-2015

4fz. Michael Bello, Planner Coordinator, Area 2 Division, Michael.Bello@montgomeryplanning.org, 301-495-4597

[W(] Khalid Afzal, Supervisor, Area 2 Division, Khalid.Afzal@montgomeryplanning.org, 301-495-4650

@ Glenn Kreger, Chief, Area 2 Division, Glenn.Kreger@montgomeryplanning.org, 301-495-4653

Completed: 6-15-16

Description

* Request to annex approximately 23.45-acre
Johnson Property into the City of Gaithersburg
and rezone the parcels from the County’s R-200
and NR 0.75 H 45 zones to the City of
Gaithersburg’s MXD Zone.

e Located at 12201, 12251, 12301, and 12311
Darnestown Road (MD Route 28) in Gaithersburg,
Maryland within the area of the 2010 Great
Seneca Science Corridor Master Plan (GSSC).

o Filed April 25, 2016.

e Applicant: Johnson Family Enterprises, LLC and
Three Amigos Real Estate, LLC. - '

o The City of Gaithersburg has not yet published a
hearing date for this Application.

Summary

This Application is a revision to the first Application reviewed by the Planning Board on November 12, 2015
(Attachment 1). ' i

Staff Recommendation:

Approval to transmit the following comments to the Montgomery County Council and the City of
Gaithersburg:

The development proposed with this Application does not include |land uses that are substantially
different than the authorized uses under the current zoning and is not more than 150% of the
density that could be granted for the entire property under the zoning classifications of
Montgomery County at the time of annexation.


mailto:Glenn.Kreger@montgomeryplanning.org
mailto:Khalid.Afzal@montgomeryplanning.org
mailto:MichaeI.Bello@montgomeryplanning.org

PROPERTY DESCRIPTION AND BACKGROUND

The Property, owned by the Johnson Family Enterprises, LLC and Three Amigos Real Estate, LLC; is
located at 12201, 12251, 12301, and 12311 Darnestown Road (MD Route 28) and along a portion of the
Quince Orchard Road {MD Route 124) right-of-way in Gaithersburg, Maryland. The Property is within the
Quince Orchard District of Montgomery County’s 2010 Great Seneca Science Corridor Master Plan. It
consists of approximately 23.45 acres on four separate and adjoining parcels plus a portion of the
abutting right-of-way of Quince Orchard Road {(MD 124). The parcels are described as Parcel B {0.60
acres), Parcel C {5.45 acres), and Parcel D {3.0 acres), which are owned by Johnson Family Enterprises,
LLC; and Parcel E {13.99 acres), which is owned by Three Amigos Real Estate LLC. '

The Property is surrounded by a mix of commercial and residential uses. Properties to the north and
west are zoned R-200 and are improved with a combination of single-family detached houses and
townhomes. The property directly to the south, on the opposite side of Darnestown Road, is zoned R-
200 and is improved with the Quince Orchard public high school. The properties to the east are located
for the most part within the City of Gaithersburg limits and are zoned C-1 {Local Commercial) and
improved with low-density commercial uses.

- [

Figure 1 - Parcel Layout and Context
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Figure 2 —Parcels and Current Zoning

PREVIOUS PROPOSAL

The Applicant originally filed a petition for Annexation of the Property into the City of Gaithersburg on
June 26, 2015. That proposal consisted of a total of 305 units and 375,000 square feet of non-residential
space as follows: up to 180 residential units of up to four-stories on the R-200 portion of the Property
{(Parcel E- Phase one); up to 125 residential units of up to six-stories on the NR 0.75 H45 zoned portion
(Parcels B and C - Phase two); and up to 375,000-square feet of commercial development on the
remainder of the NR 0.75 H45 zoned portion (Parcel D - Phase three).

The Planning Board reviewed the proposed annexation on November 12, 2015, and agreed with its
staff’s analysis and recommendations (Attachment 1) that:

1. The zoning and the development proposed with the annexation petition includes substantially
higher density and uses substantially different than those authorized by the existing zoning.

2. The Council should not approve the development proposed with this annexation petition under
Local Government Article Section 4-416(b), since:

a) the proposed density and uses are substantially higher and different than those allowed
in the existing zone recommended by the 2010 Great Seneca Science Corridor Master
Plan; 3 )

b) the GSSC Master Plan recommended against annexation of the Property; and .

¢) the annexation will create an enclave that will be contiguous to the City of Gaithersburg
only through a dedicated right-of-way, but otherwise completely surrounded by
Montgomery County.

©®



In December 2015, the Applicant requested a postponement of the Annexation review process to have
additional time for community outreach and assessment of the development plan. In a letter dated April
25, 2016 (Attachment 2), the City of Gaithersburg notified the Planning Department that it has received
a revised annexation plan and that the City is “reinitiating the City Annexation Process.” It further stated
that the “Mayor and City Council will hold a public hearing regarding the proposed annexation on a date
to be announced following the date that any determination as to “substantial conformance” of the
revised annexation plan by the Montgomery County Planning Board is issued and any actions by the
Montgomery County Council, if necessary, are conducted.”

REVISED PROPOSAL

The Applicant has revised their earlier proposal from a total of 305 housing units and 375,000 square
feet of non-residential space to a total of 110 units, a minimum of one acre of multi-use open space, and
100,000 square feet of non-residential use (including 90,000 square feet of existing commercial space to
remain). The residential portion of the revised development proposal consists of up to 28 single-family
homes and up to 82 townhomes (including Moderately Priced Dwelling Units and Workforce Housing
Units complying with the requirements of the City of Gaithersburg). All residential units and multi-use
open space are proposed on Parcel E (currently zoned R-200) while 10,000 additional square feet of
commercial use will be located on Parcels B, C, and D (currently zoned NR 0.75 H45). The Applicant
proposes the annexation plan to be subject to certain “binding elements” such as the mix and total
number of proposed units, MPDUs and workforce housing units, and at least one acre of open space.
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ANALYSIS AND FINDINGS

All previous analysis and findings regarding the Great Seneca Science Corridor Master Plan Master Plan,
Public Facilities and Services, Environment, and Transportation as reviewed by the Pianning Board on
November 12, 2015 (Attachment 1) remain valid. This report focuses only on the zoning analysis of the
revised square footage of development and how it meets Section 4-416 of the Maryland Code’s Local
Government Article, which states in relevant part:

Different land use or density

_(b) Without the express approval of the county commissioners or county council of the county in which
the municipality is located, for 5 years after an annexation by a municipality, the municipality may not
allow development of the annexed land for land uses substantially different than the authorized use, or
at a substantially higher density, not exceeding 50%, than could be granted for the proposed
development, in accordance with the zoning classification of the county applicable at the time of the
annexation.

The following table provides a comparison of what could be approved under the current zoning and the
proposed development after annexation:

Table 1- Project Data Table

P_a,rreels/C.ur%rent Zoning 7 ; Mammum Development Propb;ed Development - -
s e Aliowed Under Current B
S A . | Zoning : :

R-200 Portion, Parcel E Up to 34 units {with MPDU) 110 units

{609,404.4 sf or 13.99 acres) {Section 59.4.4.7.C, optional

method—13.99 x 2.44 units
per acre)
NR 0.75 H 45 Portion, Parcels B, C, & D Up to 40 units and 228,077 sf | 100,000 sf non-residential
(434,433 sf or 9.97 acres) of non-residential floor area* | floor area
(90,000 sf existing plus
10,000 sf proposed)
Total Development on the Entire Property | 74 units and 228,077 sfnon- | 110 units and 100,000 sf
' residential non-residential

*Maximum of 325,825 sf non-residential at full 0.75 FAR, or 288,077 sf of non-residential (70 %) and 97,747sf of
residential (maximum 309%), which could yield 40 units at 2,400 sf average per unit.

Table 1 shows that the total proposed development is not greater than 50% of what could be allowed on
the entire property under the current zoning:

Maximum residential units on the entire property under current zoning = 74

1.5 times the maximum under current zoning (74 x 1.5) = 111

Proposed residential units on the entire property = ) 110

Maximum non-residential on the entire property under current zoning = 228,077 square feet
Proposed non-residential on the entire property = 100,000 square feet




COMMUNITY OUTREACH
The Applicant has undertaken the following community outreach efforts over the past few fhonths:

* One-on-one meetings with local civic and community leaders, including the leaders of the
Willow Ridge Civic Association, North Potomac Civic Association, Hidden Ponds and Orchard Hills
Homeowners Association. -

* Meetings with the representatives of the Quince Orchard Cluster, as well as the principals and
PTSA presidents of both Quince Orchard High School and Thurgood Marshall Elementary School.

e Small group meetings with adjoining homeowners and the Darnestown Civic Association.

- o On February 23, 2016, the Applicant held a community workshop.

e On March 22, 2016, the Applicant held a community wide meeting to present an updated pIan
based on the input received from previous meetings.

e A website was created ~ www.lohnsonpropertyannexation.net —~that includes a contact form
where residents can submit questions-and comments.

e Email updates to send invitations to community meetings and respond to questions and
concerns.

Staff received approximately 180 letters and emails opposing the annexation petition. Of the 180
opposing correspondence, approximately 165 community members assert the following:

1. The proposed development would increase traffic and safety concerns in an area that is already
congested.

2. Annexation will create an area that is a part of the City of Gaithersburg surrounded on all sides
by neighborhoods and resources that are not part of the City of Gaithersburg.

3. The proposed development would increase school enrollment for the elementary, middle and

' high schools in schools that are already overcrowded. The City of Gaithersburg’s new Adequate

Public Facilities Ordinance (APFO) standard of 150% per each school (Thurgood Marshall
Elementary, Ridgeview Middle School, and Quince Orchard High School), is inconsistent with
Montgomery County’s APFO standard of 120% per cluster (Quince Orchard Cluster).

4. Concerns persist regarding the increased residential density.

5. The City of Gaithersburg could approve development exceeding the current proposal

Staff has also received approximately five emails supporting the current annexation. The email messages -
state that the current proposal offers smarter urban development that blends with its context.

CONCLUSION

Based on the analyses contained in this report, Staff determines that, Per Subtitle 4-416(b) of the
Maryland State Annotated Code, the development proposed with this revised annexation petition will
not contain substantially different uses than currently allowed and is not substantially higher (more than
50%) than what could be granted in accordance with the zoning classifications of Montgomery County at
the time of annexation.

Attachments:
1. Johnson Property Annexation X-7067-2015 Staff Report dated November 5, 2015
2. Revised petition for Annexation into the City of Gaithersburg dated April 25, 2016

3. Community Letters
RO


www.johnsonpropertyannexation.net-that

Attorneys at Law ;
LERCH 3 Bethesda Metro Center, Suite 460 Tel. (301) 961.5095
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Stuart R. Barr
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July 8, 2016

BY E-MAIL AND FIRST CLASS MAIL

The Honorable Nancy Floreen, President

and Members of the Montgomery County Council
100 Maryland Avenue
Rockville, Maryland 20850

Re: Petition for Annexation into the City of Gaithersburg — Johnson Property
Approximately 23.45 acres - Northwest corner of Damestown Road (MD Route 28)
and Quince Orchard Road (MD Route 124) :

Dear President Floreen and Members of the Council:

Later this month, the Council will review a petition from the Johnson Family to annex
its 23 acre property into the City of Gaithersburg. The Johnson Family has owned the
property for generations, operated a nursery and garden center for many years, and has
maintained very deep ties with the surrounding community. The annexation petition
originally was scheduled for the Council’s review late last year. In order to address
comments with respect to the initial application, we requested a postponement of the
annexation review process for additional community outreach and an opportunity to prepare a
revised plan. A substantially revised plan is now before the Council — with Park and Planning
Staff and Planning Board agreement that the plan meets County annexation requirements (see
Attachment 1) — and we respectfully request the Council’s support.

Revised Plan

Over the past few months, we conducted multiple group meetings and many more
informal conversations as part of our community engagement. As a result of that outreach,
we have studied questions raised by community members primarily involving density, school .
capacity, open space, and transportation. Based on these outreach efforts, we submitted a

23120293 } }' )

87617.001
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substantially revised plan. When compared with the original plan submitted with the
annexation petition, the revised plan:

s Reduces the maximum number of residential units from 305 to 110. (The 110 units
are proposed as a mix of up to 28 single-family homes and up to 82 townhomes and
will include Moderately Priced Dwelling Units and Workforce Housing Units.)

s Eliminates all proposed multi-family housing (185 units).

¢ Reduces maximum additional commercial space from 285,000 square feet to only .
10,000 square feet.

» Preserves the existing height of commercial space.

e Substantially increases proposed park and open space.

e Reconfigures proposed site circulation, which will likely result in greater separation
between proposed single-family units on the north and west perimeter of the property
and adjoining properties; and

e Provides signalized access to Dameétowﬁ Road for the existing community through

Nursery Lane.

"~ Request for Council Support of Revised Plan

We ask for County Council support for two reasons: (1) the proposed development
satisfies the provisions of the Maryland Code under which cities like Gaithersburg are
allowed to annex areas within their designated Maximum Expansion Limits, and (2) the plan
reflects an appropriate mix of uses and density for this important infill site.

In terms of annexation, this property has been within the City of Gaithersburg’s
Maximum Expansion Limits for years with a City Master Plan designation of mixed use. The
proposed development of the annexed land meets applicable annexation requirements because
it does not include land uses that are substantially different than the uses allowed under
County zoning, nor does it propose development at a substantially higher density (more than
50% greater). As noted by the Maryland Department of Planning, the Park and Planning
Commission legal staff, its planning staff and the Planning Board, the annexation meets this
requirement. Under current County zoning, 50% greater residential density would result in
111 units and the plan proposes 110. In terms of commercial development, 50% greater
density would result in approximately 342,000 total square feet while the plan proposes only

100,000 square feet—the existing 90,000 square feet plus up to 10,000 square feet of
additional area.

23120293 87617.001
®


http:annex.ed

Montgoinery County Council
July 8, 2016
Page3

In addition, we note that the County’s recent Great Seneca Science Corridor Master

Plan provides two alternative recommendations for the property. It reconfirms the NR
(neighborhood retail) zoning on the eastern portion which would allow a mix of retail and
residential development. At the same time, for the western portion of the site, it recommends
either County purchase of the property for park purposes or, alternatively, indicates that it
would be appropriate for a rezoning to allow a mix of single-family and townhouse units on
that portion of the property. This is exactly what the proposed development would include.

'The only difference is that the applicant actually is agreeing to limit commercial development
on the eastern portion of the site, now zoned NR, to less than one-third of its potential under
existing County zoning. Therefore, it meets the annexation requirements.

Secondly, we believe that the proposed development is comparable to what would be
proposed under a County townhouse rezoning application consistent with the alternative
recommendation in the Master Plan. The proposed townhouse density under the revised plan
is fewer than 8 units per acre, which compares favorably with many infill townhouse
rezonings, including some in this immediate area, where densities of 8-15 units per acre have
been approved. As in many of those cases, the mix of townhouse and single-family units on
the western portion of this property will serve as an appropriate transition between both
commercial uses to the east and institutional uses to the south (as well as two multi-lane
highways), on the one hand, and, on the other, the existing single-family development further
to the north and west. The proposed plan will further assist in addressing County population
growth forecasts and the desire fo locate new housing in more developed areas, rather than
expanding at locations farther out from the major centers of activity. In that respect, this
property is very convenient to jobs in the Life Sciences Center and the 1-270 Technology
Corridor, including those in both the cities of Gaithersburg and Rockville. The proposed .
development will further provide important MPDUSs and workforce housing in an area of the
County where there is a particular shortage of such units. Finally, the property is extremely
walkable to neighborhood shopping, all three schools (high, middle and elementary) and has
bus.service connections to major activity centers and Metro.

We believe that the project will be a very well-designed, smart growth, pedestrian-
friendly, and environmentally sensitive residential community with generous open space and
a variety of unit types for a variety of life styles. We spent a significant amount of time
studying the open space. The proposed open space of at least one acre with a combination of
a ball field and park would be available for public use at no cost to the County. As shown on
. the plan, larger single family detached lots are provided on the perimeter of the property to
promote compatible relationships with existing homes and provide an appropriate fransition to
the commercial portions of the property along Darnestown Road, We believe that townhome
units, as allowed in the County Master Plan, are appropriate towards the interior of the site.
The proposed development passes adequate public facilities for schools under both the
County and City of Gaithersburg tests.

As hard as we have tried, we have not been able to earn the support of everyone within
the surrounding community, but we believe that the revised plan is a good plan, is appropriate

23120253 @ ) 87617.001
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for the site, and is compatible with the surrounding community. We are thankful for the
support that we have earned (see Attachment 2 for examples of letters of support).

If you have any questions or need any additional information, please let us know.
Thank you very much for your consideration.
Very truly yours;
Stuart R. Barr

Robert R. Harris

Attachments:
1. Comments from Montgomery County Planning Board dated July 6, 2016
2. Examples of Letters of Support '

cc: Jeffrey Zyontz

23120283 - 87617.001



From: Barr, Stuart R.

To: steven.allan@maryland.gov; peter.conradl@maryland.gov
Cc: Rob Robinson; Harris. Robert R.; Barr, Stuart R.

Subject: Annexation Case Number X-7067-2015

Date: Friday, July 08, 2016 1:18:32 PM

Attachments: DOC044.PDFE

exhibits 016 020.pdf
exhibit 100.pdf

Steven —thank you for speaking with me just now about the proposed Johnson property annexation
(City of Gaithersburg Case Number X-7067-2015). As discussed, attached is MDP’s letter from
October, 2015 (first attachment). At that time, we proposed the original plan (see second
attachment). We have since submitted a revised plan, which significantly reduces the proposed
density (see third attachment). We think it would be helpful for MDP to re-issue a letter based on
the revised plan. We presume that MDP would reach the same conclusions that it did previously in
October, 2015 concerning uses and density. Since the annexation petition is being reviewed
currently, if there is any way you could re-issue a letter as soon as possible, that would be very
helpful. Thank you very much. Stuart Barr

Stuart R. Barr - Attorney

Lerch, Early & Brewer, Chtd. ideas that work

3 Bethesda Metro Center - Suite 460 - Bethesda, MD 20814

Tel: (301) 961-6095 Fax: (301) 347-1771 - srbarr@lerchearly.com
Cell: (571) 213-2354

Bio: www.lerchearly.com/team/stuart-r-barr

Vcard: www.lerchearly.com/team/stuart-r-barr-vcard

Please consider the environment before printing this message.

Attention: This message is sent from a law firm and may contain information that is privileged or confidential. If you received
this communication in error, please notify the sender by reply e-mail and delete this message and any attachments. Thank

you. www.lerchearly.com
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Maryland Department of Planning

\/ N\ Larry Hogan, Govemor David R. Craig, Secretary
) L Boyd Rutherford, Lt. Govemor Wendi W, Peters, Deputy Secretary

October 16, 2015 RECE' VED

Rob Robinson
Long Range Planning Manager 0CT 2 J 205
City of Gaithersburg PLANNING & co

31 South Summit Avenue

ADMI
Gaithersburg, Maryland 20877-2038 NISTRATION

Dear Mr. Robinson:

Thank you for providing the Maryland Department of Planning (MDP) with information
pertaining to the X-7067-2015 Johnson Properties annexation petition. We have reviewed your
submission and offer the following comments for consideration

As you are aware, the §4-416(b) of the Local Government Article specifies that the new zoning
for the annexed land cannot be substantially different from the existing county zoning, without
the express consent of the Montgomery county council. In reviewing this annexation request, it
is the Department’s view that the proposed municipal zoning appears to be consistent with the

_current county zoning from a use and/or density perspective, as the proposed municipal zoning

district meets the density requirements. It is recommended that the City of Gaithersburg confer
with Montgomery County to confirm consistency of zoning, as provided in §4-416 of the Local
Government Article. Please see MDP’s attached Annexation Review for further details of our
analysis.

The property proposed for annexation is currently located in a County-certified Priority Funding
Area (PFA). Based on MDP’s review of the annexation and the proposed zoning, the subject
property appears eligible to remain designated as a PFA upon annexation. Upon the effective
date of Resolution X-7067-2015, and once we have received official notification of the
annexation from the Department of Legistative Services, MDP will confirm that no changes have
occurred since our initial review and affirm the Municipal PFA eligibility of the property. If the
City of Gaithersburg does not want the annexation parcel to be considered for designation as a
Municipal PFA, then the City should notify MDP prior to the effective date of the annexation,

Enclosed you will find important information concerning post annexation notification and
participation in the Census Bureau’s Boundary and Annexation Survey. The City should follow
the appropriate procedures so that the annexed property is legally established as part of the
incorporated municipality. To expedite MDP’s updating of the PFA status, please send Steve
Allan, our regional planner, a copy of the notification transmitted to the Department of
Legislative Services.

301 West Preston Street - Suite 1101 - Ballimore - Maryland - 21201
Tol: 410.767.4500 - Toll Free: 1.877.767.6272 - TTY users: Maryland Relay - Planning.Maryland.gov
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If you desire further assistance please contact the regional planner, Steve Allan, at (410) 767-
4572.

Cordially,

éavid R. Craig j

SECRETARY

cc:  John Schlichting, Planning Director
Peter Conrad, Director of Local Planning Assistance
Steve Allan

Attachments: MDP Annexation Review
MUNICIPAL REPORTING RESPONSIBILITIES FOLLOWING ANNEXATION
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Annexation Review
Municipality: Gaithersburg
Name of Annexation and Resolution Number: Johnson properties (Resolution #7067-2015)
Size of Parcels: 23.45 £ acres (County Tax Map ES53, Parcels B,C,D,E).
Public Hearing Date: Not Applicable
Current County Zoning District and Allowable Density: NR 0.75, H-45, R-200.

Purpose of the NR Zoning District: Neighborhood retail.
Purpose of the R Zoning District: Low density residential

Permitted Uses in the NR Zoning District: Restaurants, retail, service establishments, office and
various other commercial uses

Permitted Uses in the R Zoning District: various residential uses

Proposed Munieipal Zoning: MXD Zoning District

Purpose of the Municipal MXD Zoning District: Mixed use development

Permitted Uses in the Municipal MXD Zoning District: Commercial, retail and residential
development

Is proposed Municipal zoning consistent with the County Zoning?:

From a use perspective the proposed City of Gaithersburg zoning appears to be consistent with
the County zoning.

The proposed City of Gaithersburg zoning, allowed permitted density appears to be consistent
with the County zoning because the development capacity analysis is the same for both.

Is the County expected to grant a waiver?
Not applicable
Issues of State Interest:

None
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Is property in a Designated Growth Area?

The subject property is in a County Growth Areas, and it is located in the City of Gaithersburg’s
Municipal Growth Element.

Property isfis not eligible to become a Priority Funding Area:

The property is currently in a county PFA, and it its sewered.

MDP Reviewer: S. Allan

Date Submitted: October 16, 2015
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MARYLAND DEPARTMENT OF

\“ I J Larry Hogan, Governor Wendi W. Peters, Acting Secretary
P L A N N I[ N G Boyd Rutherford, Lt. Governor

July 19, 2016

Rob Robinson

Long Range Planning Manager

City of Gaithersburg

31 South Summit Avenue
Gaithersburg, Maryland 20877-2038

Re: X-7067-2015 Johnson Properties annexation (Revised)

Dear Mr. Robinson:

Thank you for providing the Maryland Department of Planning (Planning) an opportunity to
review the revised Johnson property annexation, currently under consideration. We have
revisited our previous letter dated October 15,2015 and compared that proposal to this revision
and have come to the same conclusion as before that this proposed annexation would result in
substantially similar permitted zoning density and uses in the City of Gaithersburg as would be
allowed under Montgomery County’s existing zoning for this property.

As you are aware, §4-416(b) of the Local Government Article specifies to avoid a five-year
delay in development the new zoning of annexed land cannot be substantially different from the
existing county zoning, without the express consent of the County. It is the Planning
Department’s view that the proposed municipal zoning appears to be substantially similar to the
current county zoning from a use and density perspective. However, it is always recommended
that the City of Gaithersburg confer with Montgomery County to confirm consistency of zoning,
as provided in §4-416 of the Local Government Article.

The property proposed for annexation is currently located in a County-certified Priority Funding
Area (PFA). Based on MDP’s review of the annexation and the proposed zoning, the subject
property appears eligible to remain designated as a PFA upon annexation. Upon the effective
date of Resolution X-7067-2015, and once we have received official notification of the
annexation from the Department of Legislative Services, Planning will confirm that no changes
have occurred since our initial review and affirm the Municipal PFA eligibility of the property.
If the City of Gaithersburg does not want the annexation parcel to be considered for designation
as a Municipal PFA, then the City should notify Planning prior to the effective date of the
annexation.

Maryland Department of Planning e 301 West Preston Street, Suite 1101 o Baltimore o Maryland e 21201

Tel 410.767.4500 o Toll Free: 1.877.767.6272 o TTY users: Maryland Relay e Planning.Maryland.gov
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Mr. Rob Robinson
City of Gaithersburg
July 19, 2016

Page 2 of 2

Please refer to the information attached concerning post annexation notification and participation
in the Census Bureau’s Boundary and Annexation Survey. The City should foliow the
appropriate procedures so that the annexed property is legally established as part of the
incorporated municipality. To expedite Planning’s updating of the PFA status, please send Steve
Alian, our regional planner, a copy of the notification transmitted to the Department of
Legislative Services.

If you desire further assistance please contact Steve Allan, at (410} 767-4572.

Cordialyy,

irota, AICP
Assistant Secretary, Planning Services

cc: John Schlichting, Planning Director
Peter Conrad, MDP
Steve Allan, MDP
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MUNICIPAL REPORTING RESPONSIBILITIES FOLLOWING ANNEXATION

State Municipal Reporting Responsibilities

There are municipal reporting responsibilities that are required by State law requiring the
municipality to promptly submit certain information after an annexation is approved:

1.

The Local Government Article, section § 4-414, Annotated Code of Maryland, requires that
municipalities send a copy of the annexation resolution with the new boundaries to the
Maryland Department of Legislative Services if an annexation is approved. Please copy the
Maryland Department of Planning so that we are aware of the approved annexation
boundaries.

The copy of the annexation resolution with the new boundaries shall be sent within 10 days
after the resolution takes effect to:

State Department of Legislative Services
Legislative Division

90 State Circle

Annapolis, Maryland 21401

State law requires that upon annexation approval, the chief executive and administrative
officer of a municipality that has annexed property forward the annexation resolution and
map with the new boundary to the local municipal clerk, Clerk of the Court in the county or
counties in which the municipal corporation is located and, for those municipalities in
Montgomery and Prince George’s County, to the Maryland-National Capital Park and
Planning Commission.




Census Bureau Boundary and Annexation Survey

To ensure that persons residing on annexed land are counted as part of the municipal
population, the U.S. Census Bureau’s periodically mails to all municipal corporations a
Boundary and Annexation Survey (BAS).

Following an annexation, no immediate action is required. The Census Bureau will notify the
person who has been identified by the municipality as the contact person by mail and/or e-mail.
Municipalities may submit boundary corrections or changes through the Bureau's free
Partnership software. In the past the U.S. Census Bureau mailed out the BAS survey on a
varying schedule based on the population size of the incorporated town. The mayor or other
municipal officials must complete the BAS, update the maps and certify that the boundary
shown reflects the legal corporate limits as of January 1 of the survey year. Boundary
information must be returned to the Census Bureau by March 1% of the survey year to be
properly recorded for the Census Bureau’s annual population estimates and American
Community Survey products. The 2016 BAS will begin in December 2015.

The purpose of the Survey is to obtain the most accurate boundary information, including
boundary changes due to annexations, detachments, mergers, or other reasons. These
boundary changes are incorporated into the Census Bureau’s files and used for tabulating
Census data. The BAS information is used to provide an appropriate record for reporting the
results of the decennial and economic censuses, and annual surveys such as the Population
Estimates Program and the American Community Survey.

MDP can assist municipalities in updating their boundary information. Questions regarding the
Census Bureau’s Boundary and Annexation Survey or assistance in submitting the BAS may be
referred to Jesse Ash at the Maryland Department of Planning at 410-767-4453 or
jesse.ash@maryland.gov.

Additional information about the Census Bureau’s BAS program is available at the following link
http://www.census.gov/geo/partnerships/bas.html?cssp=SERP
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