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AGENDA ITEM #5F 
November 17,2015 

Introduction 

MEMORANDUM 

November 13,2015 

TO: County Council y 
FROM: Jeffrey L. zyonAenior Legislative Analyst 

SUBJECT: Introduction - Resolution concerning the City of Gaithersburg's request to 
reclassify the WHM LLC and Darnestown Valley Petroleum WHM LLC property 
(12130, 12140, and 12110 Darnestown Road) from the NR 0.75, H 45 zone to the 
City's Mixed Use Development (MXD) zone (Annexation No. X-7089) 

Background 

The City of Gaithersburg is proposing to annex approximately 8.28 acres of land located at the 
southeastern quadrant of Darnestown Road and Quince Orchard Road. The site is currently 
classified in the NR 0.75, H 45 zone in Montgomery County. The maximum density allowed 
under its current zoning a Floor Area Ratio of .75. 

Under the annexation proposal, the Potomac Valley Shopping Center properties would be 
reclassified to the City's MXD zone, which allows a mix of residential and commercial uses 
consistent with its current zoning. The proposed zoning would allow the same density. The 
approval of the proposed zoning by the County Council is not required. The Council does not 
have the authority to prevent the annexation. 

Planning Board Recommendation 

In its report to the Council, the Planning Board will indicate that the proposed zoning is 
consistent with its current zoning and the approval ofthe Council is not required. 

Next Step 

The attached resolution, which acknowledges the situation described by the Planning Staff, will 
be on the Council's December 1,2015 agenda for action. 
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The Packet Contains ©Number 

Draft Resolution 1 ­ 2 
Planning Staff Memorandum 3 - 12 
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Resolution No.: 

Introduced: November 17,2015 

Adopted: 


COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

Lead Sponsor: Council President Leventhal at the request of the City of Gaithersburg 

SUBJECT: 	 Approval of the City of Gaithersburg's request to reclassify the WHM LLC and 
Darnestown Valley Petroleum WHM LLC property (12130, 12140, and 12110 
Darnestown Road) from the NR 0.75, H 45 zone to the City's Mixed Use 
Development (MXD) zone (Annexation No. X-7089) 

Background 

1. 	 The Local Government Article, Section 4-416 of the Annotated Code of Maryland provides 
that no municipality annexing land may, for a period of five years following annexation, 
place that land in a zoning classification which permits a land use substantially different from 
the use for the land specified in the current and duly adopted master plan without express 
approval of the County Council. The law defines substantial higher density as exceeding its 
current allowed density by 50% or more. 

2. 	 The WHM LLC and Darnestown Valley Petroleum WHM LLC property is within the 
Maximum Expansion Limits of the City of Gaithersburg. 

3. 	 The City of Gaithersburg is proposing to annex approximately 8.28 acres of land located at 
the southeastern quadrant of Darnestown Road and Quince Orchard Road. The site is 
currently classified in the NR 0.75, H 45 zone in Montgomery County. The maximum 
density allowed under its current zoning a Floor Area Ratio of .75. 

4. 	 Under the annexation proposal, the WHM LLC and Darnestown Valley Petroleum WHM 
LLC property would be reclassified to the City's MXD zone, which allows a mix of 
residential and commercial uses consistent with its current zoning. The proposed zoning 
would allow the same density. The approval of the proposed zoning by the County Council 
is not required. 

5. 	 On November 12, 2015, the Montgomery County Planning Board recommended approval 
consistent with the recommendations of the November 12,2015 Planning Staff report. 

(i) 




Page 2 	 Resolution No.: 17-xxx 

6. 	 On December 1, 2015, the County Council reviewed Annexation No. X-7089 and agreed 
with the Planning Board's conclusion that Council approval was not required. 

Action 

The County Council for Montgomery County, Maryland, approves the following 
resolution: 

The Council acknowledges the authority of the City of Gaithersburg to approve 
Annexation No. X-7089 and rezone the property MXD. 

This is a correct copy of Council action. 

Linda M. Lauer, Clerk of the Council 



• MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARKAND PLANNING COMMISSION 


MCPB 
Item No, 6 
Date: 11-12-15 

Darnestown Valley-WHM LLC and Darnestown Valley Petroleum WHM LLC, Annexation No. X·7089 

~b Frederick Vernon Boyd, Master Plan Supervisor, Area 3 Division, fred.bo,d@montgomeryplooning.org, 301-495-4654 

/ Kipling Reynolds, Chief, Area 3 Division, kipling.reynolds@montgomeryplanning.org, 301-495-4575 
// P i':>,<." ~,oC_<_ 	 . 

Completed: 11/05/15 

Description 
Darnestown Valley-WHM LLC and Darnestown Valley 
Petroleum WHM LLC, Annexation No. X·7089 
• 	 Request to annex 8.28 acre Darnestown Valley­

WHM LLC and Darnestown Valley Petroleum 
WHM LLC properties into the City of 
Gaithersburg and rezone the parcels from the 
County's NR 0.75 H 45 Zone to the City of 
Gaithersburg's MXD Zone 

• 	 Located at 12110, 12130 and 12140 Darnestown 
Road (MD 28) in Gaithersburg, MD, within the 
area of the 2002 Potomac Subregion Master 
Plan 

• 	 Filed July 14, 2015 
• 	 Applicant: Darnestown VaJley-WHM LLC and 

Darnestown Valley Petroleum WHM LLC 

• 	 Action required for the City of Gaithersburg 
public hearing on November 16, 2015 

Summary 

Technical staff recommends approval to transmit the following comments to the City of Gaithersburg 

and the Montgomery County Council for a public hearing on November 16, 2015: 

1. 	 The City of Gaithersburg need not refer the Petition to the Montgomery County Council for its 

review or approval. The Petition proposes uses and densities in the City's MXD Zone that are 

consistent with those allowed in the Employment Office (EOF) Zone currently in place. 



BACKGROUND AND LOCATION 

The Site of the proposed annexation is located at the intersection of Darnestown and Quince Orchard 

Roads, and carries the addresses of 12130, 12140 and 12110 Darnestown Road. It is owned by two 

entities associated with the Magruder family-Darnestown Valley-WHM, LP and Darnestown Valley 

Petroleum WHM, LLC. It is part of the Potomac Subregion and is included in the 2002 Potomac 

Subregion Master Plan. The Site consists of three recorded lots, which total 4.67 acres, and portions of 

the rights-of-way of Darnestown and Quince Orchard Roads, totaling 3.61 acres. The overall area to be 

considered for annexation is 8.28 acres. Figure 1 shows the site and its vicinity. 

The intersection of Darnestown and Quince Orchard Roads is dominated by commercial retail and 

institutional uses, with residential uses surrounding the commercial area. The developed portion of the 

Site is occupied by the Potomac Valley South Shopping Center, which totals about 40,700 square feet of 

gross floor area. To the north, across Darnestown Road and east of the intersection, are the Shops of 

Potomac Valley North and one-family residential development. This area is in the City of Gaithersburg. 

To the south is the Quince Orchard Library and one-family residential development. To the east is the 

Potomac Garden Center, which has a special exception/conditional use in the R-200 Zone, and 

additional one-family residential development. Quince Orchard High School is across Quince Orchard 

Road to the west, along with additional one-family development. North of Darnestown Road and west 

of the intersection are the Johnson's nursery properties, mixed residential and commercial properties 

that are the subject of a Gaithersburg annexation petition currently under review. 

Figure 1: Vicinity 

Prior to the county's zoning conversion, the developed portion of the Site was located in the 

Convenience Commercial (C-l) Zone. It is now in the Neighborhood Retail (NR) Zone, with a maximum 



density of 0.75 and a maximum height of 45 feet. The high school and all nearby residential 

neighborhoods in the county are in the R-200 Zone. In Gaithersburg, the Potomac Valley North center is 

the city's Local Commercial (C-1) Zone and the adjacent residential neighborhoods are in the Medium 

Density Residential (RP-T) Zone, a medium density residential zone. Figure 2 shows the shopping 

center's site plan. 

Figure 2: Existing Shopping Center Site Plan 
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ANNEXATION PROPOSAL 

The Petitioners--Darnestown Valley-WHM, lP and Darnestown Valley Petroleum WHM, llC­

submitted the annexation request, seeking annexation into the City of Gaithersburg and reclassification 

of their property to the city's Mixed Use Development (MXD) Zone. The Petitioners have no immediate 

plans for redevelopment of the property. 

The Gaithersburg City Council will hold a public hearing on the annexation proposal on November 16, 

2015. The city's Planning Commission reviewed the Petition on October 7,2015 and recommended its 

approval on October 21, 2015. The Planning Commission concluded that the Petition was consistent 

with the City's Master Plan; that the area proposed for annexation was within the City's Maximum 

Expansion limits; and that it would not burden existing public facilities. The Planning Commission also 

concluded that the Petition met the City's goals of "promoting economic development, diversifying local 

economy to allow a variety of uses, allowing for redevelopment opportunities on underutilized sites, 

promoting a mix of uses for '24/7 activity' and increasing the City's tax base." 

MASTER PLAN AND ZONING 

The Site is located in the Potomac Subregion and is currently guided by the 2002 Potomac Subregion 

Master Plan. It is in North Potomac, a part of the subregion discussed separately in the Plan. The Plan 

recognizes that North Potomac is the most densely populated part of the subregion and that its 

residents "are striving to create a clear identity for their community and are seeking needed local 

community services, such as a recreation center." (p. 69) The Plan does not make specific 

recommendations for the Site. The Plan makes no recommendations regarding potential annexations. 

The 2009 City ofGaithersburg Master Plan Land Use Element includes the Site, which is designated ~s 

area 17. The Plan recommends that, should the properties be annexed, they should be placed in the 

MXD (Mixed-Use Development) Zone, and also put in that zone's Commercial-Office land use 

designation. 

The properties are in the county's NR Zone. This new zone was placed on the properties in October 2014 

as part of the comprehensive revision to the County's Zoning Ordinance. The properties had been in the 

C-1, or Convenience Commercial Zone. The NR Zone, like the C-1 Zone before it, provides commercial 

uses and services with a neighborhood orientation that, in general, require frequent purchases and auto 

access. The maximum NR density for the Site is 0.75 FAR, with a maximum building height of 45 feet. 

The NR Zone allows some residential development, but limits such uses to a maximum of 30 percent of a 

project's gross floor area. 

The MXD Zone is Gaithersburg's primary mixed use zone. It is designed to implement master plan 

recommendations for "comprehensively planned, multi-use projects" that would include residential, 

commercial, recreational, open space, employment and institutional uses. The zone allows any 

residential use allowed by right in the city's residential zones, and a broad range of commercial, 

employment and industrial uses, with maximum allowable amounts of each type of use. Residential 

(i) 
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densities are set in the applicable master plan and confirmed in the review of a sketch plan. Non­

residential densities generally may not exceed 0.75 FAR. 

The following table offers a broad comparison of uses in the NR and MXD zones: 

Jurisdiction Montgomery County City of Gaithersburg 

Zoning District NR 0.75, H 45 MXD 

Permitted 
Uses 

Density 

Neighborhood-oriented commercial uses, 
including retail/services uses, offices and 
institutional uses; all types of household 
living uses 
Overall maximum density of 0.75 FAR; 
household living is limited to a maximum of 
30 percent of gross floor area 

Commercial, industrial and 
employment uses may be mixed with 
residential uses 

Maximum non-residential density of 
0.75 FAR; number of dwelling units to 
be set at sketch plan 

The Petitioner has submitted a Sketch Plan for the properties, which is required by the City's Zoning 

Ordinance for properties in the MXD Zone. While the Petitioners are not proposing redevelopment of 

the properties at this time, the Sketch Plan shows that future development would have two 

components, which are shown in Figure 3. The area shown as a Commercial Focus would be likely to 

include retail and service uses, and the combined Office/Commercial area would include those 

commercial uses, as well as general offices. The Sketch Plan proposes a maximum FAR of 0.7S for the 

site, should it redevelop. The FAR of the Potomac Valley South Shopping Center is approximately 0.15. 

(j) 
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ANNOTATED CODE OF MARYLAND 

The Annotated Code of Maryland includes a section that outlines the procedures and requirements for 

the annexation of land by incorporated municipalities. 

1. 	 Section 4-401 of the Maryland Code's Local Government Article, titled "Power to enlarge municipal 

boundaries by annexation," states: 

(a) Subject to subsections (b) and (c) of this section the legislative body ofa municipality moy enlarge its 
boundaries by annexation as provided in this subtitle. 

Land to which power applies 
(b) The power ofannexation applies only to land that: 

(1) is contiguous and adjoining to the existing boundaries of the municipality; and 
(2) does not create an unincorporated area that is bounded on all sides by: 

(i) real property presently in the boundaries of the municipality; 
(ii) real property proposed to be in the boundaries of the municipality as a result of the 

proposed annexation; or 
(iii) any combination ofreal property described in item (i) or (ii) of this item. 

Annexation of land in another municipality prohibited 
(c) A municipality may not annex land that is in another municipality. 

The properties proposed for annexation are now part of an unincorporated area of Montgomery 

County. 

When the rights-of-way of Darnestown 

and Quince Orchard Roads are 

included, the proposed Petition meets 

the definitions of "contiguous and 

adjoining" previously accepted by the 

state Attorney General. The Petitioners' 

attorneys have provided citations for 

the opinion, and the city's Planning 

Commission endorsed this position 

when it recommended approval ofthe 

Petition. As a result, addition of the 

Petitioners' properties to the City of 

Gaithersburg will create land 

contiguous and adjoining to the existing 

boundaries, and will not create an 

enclave, or unincorporated land surrounded by land inside or proposed to be inside the municipal 

boundaries. 

2. 	 Section 4-406 of the Maryland Code's Local Government Article, titled "Public notice and hearing 


on resolution," states in relevant part: 


@ 
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"(a) After an annexation resolution is introduced, the chief executive and administrative officer of the 
municipality shall publish notice in accordance with the requirements of this section that: 

(1) 	 briefly and accurately describes the proposed annexation and the applicable conditions and 
circumstances; and 

(2) 	 specifies the date, time, and place that the legislative body sets for the public hearing on the 
proposed annexation. 

Notice to county and planning agencies 
(c) Immediately after the first publication of the public notice, the municipality shall provide a copy of the 
public notice to: 

(1) 	 the governing body of the county in which the municipality is located; and 
(2) 	 any regional or State planning agency with jurisdiction in the county. 

The City has fulfilled its obligations under this Section. On October 2,2015, the City of Gaithersburg 
formally notified the Planning Board that it had received this Annexation Petition. The letter indicated 
that the Petition had been introduced by the Mayor and City Council on September 8; that the City's 
Planning Commission would review the Petition on October 7; that the Commission would make its 
recommendation to the Mayor and Council on October 21; and that the Mayor and City Council would 
hold a public hearing on the Petition on November 16,2015. 

3. 	 Section 4-416 of the Maryland Code's Local Government Article states in relevant part: 

Different land use or density 
(b) Without the express approval of the county commissioners or county council of the county in which 
the municipality is located, for 5 years after an annexation by a municipality, the municipality may not 
aI/ow development of the annexed land for land uses substantially different than the outhorized use, or 
at a substantially higher density, not exceeding 50%, than could be granted for the proposed 
development, in accordance with the zoning classification of the county applicable at the time of the 
annexation. 

Gaithersburg need not seek County Council approval ofthis Petition. 

As noted in the Master Plan and Zoning analysis above, Montgomery County's NR Zone and 

Gaithersburg's MXD Zone both allow a mixture of commerCial, residential and institutional uses. The 

City's Master Plan recommends commercial and office uses for the Petitioners' properties, and the 

Sketch Plan submitted with the Petition proposes uses, both current and prospective, that are 

consistent with that recommendation. The proposed range of uses is substantially similar to the 

inventory of uses allowed in the NR Zone. The future density proposed for the properties under the 

MXD Zone, 0.75 FAR, is the same as the maximum allowed in the NR Zone. 

PUBLIC FACILITIES AND SERVICES 

The Site is in the Quince Orchard Cluster of the Montgomery County Public Schools (MCPS). It is served 

by Rachel Carson Elementary School, Lakelands Park Middle School and Quince Orchard High School. 

Because the Petitioners intend to continue the solely commercial activities ofthe existing shopping 

center, there is no immediate impact on schools from the proposed annexation. The City's Planning 



Commission notes that future residential uses on the site would have to comply with City Adequate 

Public Facilities regulations requiring adequate school capacity. 

The Site is located in Water Category W-l, and Sewer Category S-l, which means that the property is 

currently served by both public water and sewer service. 

Gaithersburg's Adequate Public Facilities Ordinance requires that development projects be served by 

two nearby fire stations, and that response times be 10 minutes or less. The Site can be adequately 

service by Stations 31, 8, and 32. 

ENVIRONMENT 

The Petitioners included with their application an approved Natural Resources Inventory/Forest Stand 

Delineation for their properties. The properties contain four specimen trees with diameters at breast 

height of 24 inches or more. There are no rare, threatened or endangered species on the site, nor are 

there floodplains, wetlands, steep slopes, or unsuitable soils. No part of the Site includes a cultural or 

historic resource. 

Any redevelopment proposal on the Site will require the applicant to comply with the City's Stormwater 

Management regulations. 

TRANSPORTATION 

The Potomac Subregion Master Plan recommends that Darnestown Road be classified as a major 

highway with a 120-foot right-of-way and a four-lane divided cross section. The 2005 Countywide 

Bikeways Functional Master Plan recommends a dual bikeway along Darnestown Road. The Potomac 

Plan recommends that Quince Orchard Road be classified as an arterial, with an 80-foot right-of-way 

and a two lane cross section. The Bikeways Plan recommends a shared use path on Quince Orchard 

Road south of Darnestown Road. 

The Site is served by two Ride-On routes. Route 56, along Darnestown Road, runs weekdays and 

weekends about every 30 minutes between Rockville Metro and Lakeforest Transit Center, with a stop 

on Darnestown Road in front of the Site. Route 76 runs weekdays only about every 30 minutes between 

Quince Orchard Road and Shady Grove Metro, with rush hour service between PooleSVille and Shady 

Grove. Both routes use the same stop. Should redevelopment occur, Petitioners should work with the 

Department of Transportation to upgrade the bus stop. 

COMMUNITY CONCERNS 

Planning staff has received no correspondence on the proposed Petition. 

CONCLUSION 

Technical staff believes that the proposed annexation can move forward without referral to the 

Montgomery County Council. The Petition proposes uses and densities in the City's MXD Zone that are 

consistent with those allowed in the EOF Zone currently in place. Those uses and densities were 

consistent when the 2002 Potomac Subregion Master Plan reconfirmed them through its Sectional Map 

Amendment. 

(jj) 
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Technical staff recommends that this comment be transmitted to the City of Gaithersburg and to the 

Montgomery County Council. 

Attachments 
1. 	 Petition of Darnestown Valley-WHM LLC and Darnestown Valley Petroleum WHM LLC for 

Annexation 
2. 	 Letter from Casey L. Cirner, Miles & Stockbridge PC 
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Addendum 
AGENDA ITEM #5F 
November 17, 2015 

MONTGOMERY COUNTY PLANNING BOARD 
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

OFFICE OF THE CHAIR 

November 16, 2015 

The Honorable George Leventhal, President 
Montgomery County Council 
Stella B. Werner Council Office Building 
100 Maryland Avenue 
Rockville, M~20850 

Dear Mr. ~thal: 

At our regular meeting on November 12,2015, the Montgomery County Planning Board 
reviewed the City of Gaithersburg's Annexation Petition X-7089, a request from Darnestown 
Valley-WHM LLC and Darnestown Valley Petroleum WHM LLC to include 8.28 acres at 
the intersection of Darnestown and Quince Orchard Roads within the City's municipal 
boundaries. The properties are located at 12110, 12130 and 12140 Darnestown Road. The 
Petition requests the City's MXD Zone for the properties following annexation. The Board 
reviewed the Petition and asks that this letter be included in the record ofthe Gaithersburg 
City Council's November 16,2015 Public Hearing. 

The Planning Board heard a presentation from its Area 3 planning staff and discussed the 
Petition with planning staff representing the City of Gaithersburg.· The Planning Board 
unanimously voted to support the technical·staffrecommendation and transmit the following 
comment to the City Council and to the Montgomery County Council:' 

"The County Coun(:il need not review the Petition under. Section 4-416 ofthe 
Annotated Code ofMaryland. The land uses and densities proposed under the Petition 
are not substantially difforent from those allowed in the existing Neighborhood Retail 
Zone. " 

The Planning Board appreciates the opportunity to review this proposal. If you have any 
questions, please contact Fred Boyd at (301) 495-4654 or 
fred.boyd@montgomeryplanning.org. 

Se_, 

~derson 
Chair 

8787 Georgia Avenue, Sllvet Spring, Maryland 20910 Phone: 301.495.4605 Fax: 301.495.1320 

www.montgometyplanningboatd.org E-Mail: mcp-chair@mncppc-mc.org 




AGENDA ITEM #3L 
December 1, 2015 

Action 

MEMORANDUM 

November 25,2015 

TO: 	 County Council 

FROM: 	 Jeffrey L. zyonl~or Legislative Analyst 

SUBJECT: 	 Action - Resolution concerning the City of Gaithersburg's request to reclassify the WHM 
LLC and Darnestown Valley Petroleum WHM LLC property (12130, 12140, and 12110 
Darnestown Road) from the NR 0.75, H 45 zone to the City's Mixed Use Development 
(MXD) zone (Annexation No. X-7089) 

Background 

The City of Gaithersburg is proposing to annex approximately 8.28 acres of land located at the 
southeastern quadrant ofDarnestown Road and Quince Orchard Road. The site is currently classified in 
the NR 0.75, H 45 zone in Montgomery County. The maximum density allowed under its current 
zoning is a Floor Area Ratio of.75. 

Under the annexation proposal, the Potomac Valley Shopping Center properties would be reclassified to 
the City's MXD zone, which allows a mix of residential and commercial uses consistent with its current 
zoning. The proposed zoning would allow the same density. The approval of the proposed zoning by 
the County Council is not required. The Council does not have the authority to prevent the annexation. 

Planning Board Recommendation 

In its report to the Council, the Planning Board will indicate that the proposed zoning is consistent with 
its current zoning and the approval of the Council is not required. 

Resolution 

The attached resolution was introduced on November 17, 2015 and IS scheduled for action on 
December 1, 2015. 

The Packet Contains 	 ©Number 

Resolution 1- 2 
Planning StaffMemorandum 3 -12 
Planning Board Recommendation 13 
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Resolution No.: 

Introduced: November 17,2015 

Adopted: 


COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

Lead Sponsor: Council President Leventhal at the request of the City of Gaithersburg 

SUBJECT: 	 Approval of the City of Gaithersburg's request to reclassify the WHM LLC and 
Darnestown Valley Petroleum WHM LLC property (12130, 12140, and 12110 
Darnestown Road) from the NR 0.75, H 45 zone to the City's Mixed Use 
Development (MXD) zone (Annexation No. X-7089) 

Background 

1. 	 The Local Government Article, Section 4-416 of the Annotated Code of Maryland 
provides that no municipality annexing land may, for a period of five years following 
annexation, place that land in a zoning classification that permits a land use substantially 
different from the use for the land specified in the current and duly adopted master plan 
without express approval of the County Council. The law defmes substantial higher 
density as exceeding its current allowed density by 50% or more. 

2. 	 The WHM LLC and Darnestown Valley Petroleum WHM LLC property is within the 
Maximum Expansion Limits of the City of Gaithersburg. 

3. 	 The City of Gaithersburg is proposing to annex approximately 8.28 acres of land located 
at the southeastern quadrant of Darnestown Road and Quince Orchard Road. The site is 
currently classified in the NR 0.75, H 45 zone in Montgomery County. The maximum 
density allowed under its current zoning is a Floor Area Ratio of .75. 

4. 	 Under the annexation proposal, the WHM LLC and Darnestown Valley Petroleum WHM 
LLC property would be reclassified to the City's MXD zone, which allows a mix of 
residential and commercial uses consistent with its current zoning. The proposed zoning 
would allow the same density. The approval of the proposed zoning by the County 
Council is not required. 

5. 	 On November 12,2015, the Montgomery County Planning Board recommended approval 
consistent with the recommendations of the November 12,2015 Planning Staff report. 

6. 	 On December 1,2015, the County Council reviewed Annexation No. X-7089 and agreed 
with the Planning Board's conclusion that Council approval was not required. 



Page 2 Resolution No.: 

Action 

The County Council for Montgomery County, Maryland, approves the following 
resolution: 

The Council acknowledges the authority of the City of Gaithersburg to approve 
Annexation No. X-7089 and rezone the property MXD. 

This is a correct copy ofCouncil action. 

Linda M. Lauer, Clerk of the Council 



• MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARKAND PLANNING COMMISSION 


MCPB 
Item No.6 
Date: 11·12·15 

Darnestown Valley-WHM LLC and Darnestown Valley Petroleum WHM LLC. Annexation No. X·7089 

~b Frederick Vernon Boyd, Master Plan SupelVlsor, Area 3 Division, fred.bOVdl!!!montgomeryplanning.org, 301-495-4654 

Vi' Kipling Reynolds, Chief, Area 3 Division, kipling.revnolds@montgomeryplanning.org. 301-495-4575 

~~~ 	 . 

Completed: 11/05/15 

Description 
Darnestown Valley-WHM LLC and Darnestown Valley 
Petroleurn WHM LLC, Annexation No. X·7089 
• 	 Request to annex 8.28 acre Darnestown Valley­

WHM llC and Darnestown Valley Petroleum 
WHM lLC properties into the City of 
Gaithersburg and rezone the parcels from the 
County's NR 0.75 H 45 Zone to the City of 
Gaithersburg's MXD Zone 

• 	 Located at 12110, 12130 and 12140 Darnestown 
Road (MD 28) in Gaithersburg, MD, within the 
area of the 2002 Potomac Subregion Master 
Plan 

• 	 Filed July 14, 2015 
• 	 Applicant: Darnestown Valley-WHM LLC and 

Darnestown Valley Petroleum WHM lLC 
• 	 Action required for the City of Gaithersburg 

public hearing on November 16,2015 

Summary 

Technical staff recommends approval to transmit the following comments to the City of Gaithersburg 

and the Montgomery County Council for a public hearing on November 16, 2015: 

1. 	 The City of Gaithersburg need not refer the Petition to the Montgomery County Council for its 

review or approval. The Petition proposes uses and densities in the City's MXD Zone that are 

consistent with those allowed in the Employment Office (EOF) Zone currently in place. 



BACKGROUND AND LOCATION 

The Site of the proposed annexation is located at the intersection of Darnestown and Quince Orchard 
Roads, and carries the addresses of 12130, 12140 and 12110 Darnestown Road. It is owned by two 
entities associated with the Magruder family-Darnestown Valley-WHM, LP and Darnestown Valley 
Petroleum WHM, llC. It Is part of the Potomac Subregion and is included in the 2002 Potomac 
Subregion Master Plan. The Site consists of three recorded lots, which total 4.67 acres, and portions of 
the rights-of-way of Darnestown and Quince Orchard Roads, totaling 3.61 acres. The overall area to be 
considered for annexation is 8.28 acres. Figure 1 shows the site and its vidnity. 

The intersection of Darnestown and Quince Orchard Roads is dominated by commercial retail and 
institutional uses, with residential uses surrounding the commercial area. The developed portion ofthe 
Site is occupied by the Potomac Valley South Shopping Center, which totals about 40,700 square feet of 
gross floor area. To the north, across Darnestown Road and east of the intersection, are the Shops of 
Potomac Valley North and one-family residential development. This area is in the City of Gaithersburg. 
To the south is the Quince Orchard Library and one-family residential development. To the east is the 
Potomac Garden Center, which has a special exception/conditional use in the R-200 Zone, and 
additional one--family residential development. Quince Orchard High School is across Quince Orchard 
Road to the west, along with additional one-family development. North of Darnestown Road and west 
of the intersection are the Johnson's nursery properties, mixed residential and commercial properties 
that are the subject of a Gaithersburg annexation petition currently under review. 

Figure 1: Vicinity 

Prior to the county's zoning conversion, the developed portion ofthe Site was located in the 
Convenience Commercial (C-1) Zone. It is now in the Neighborhood Retail (NR) Zone, with a maximum 



density of 0.75 and a maximum height of 45 feet. The high school and all nearby residential 
neighborhoods in the county are in the R-200 Zone. In Gaithersburg, the Potomac Valley North center is 
the city's Local Commercial (C-1) Zone and the adjacent residential neighborhoods are in the Medium 
Density Residential (RP-T) Zone, a medium density residential zone. Figure 2 shows the shopping 
center's site plan. 

Figure 2: Existing Shopping Center Site Plan 



ANNEXATION PROPOSAL 

The Petitioners--Darnestown Valley-WHM, lP and Darnestown Valley Petroleum WHM,llC­

submitted the annexation request, seeking annexation into the City of Gaithersburg and reclassification 

of their property to the city's Mixed Use Development (MXD) Zone. The Petitioners have no immediate 

plans for redevelopment of the property. 

The Gaithersburg City Council will hold a public hearing on the annexation proposal on November 16, 

2015. lhe city's Planning Commission reviewed the Petition on October 7,2015 and recommended its 

approval on October 21,2015. The Planning Commission concluded that the Petition was consistent 

with the City's Master Plan; that the area proposed for annexation was within the City's Maximum 

Expansion limits; and that it would not burden existing public facilities. The Planning Commission also 

concluded that the Petition met the City's goals of "promoting economic development, diversifying local 

economy to allow a variety of uses, allowing for redevelopment opportunities on underutilized sites, 

promoting a mix of uses for '24/7 activity' and increasing the City's tax base." 

MASTER PlAN AND ZONING 

The Site is located in the Potomac Subregion and is currently guided by the 2002 Potomac Subregion 
Master Plan. It is in North Potomac, a part of the subregion discussed separately in the Plan. The Plan 

recognizes that North Potomac is the most densely populated part of the subregion and that its 

residents "are striving to create a clear identity for their community and are seeking needed local 

community services, such as a recreation center." (p. 69) The Plan does not make specific 

recommendations for the Site. The Plan makes no recommendations regarding potential annexations. 

The 2009 City ofGaithersburg Master Plan Land Use Element includes the Site, which is designated ~s 

area 17. The Plan recommends that, should the properties be annexed, they should be placed in the 

MXD (Mixed-Use Development) Zone, and also put in that zone's Commercial-Office land use 

designation. 

The properties are in the county's NR Zone. This new zone was placed on the properties in October 2014 

as part of the comprehensive revision to the County's Zoning Ordinance. The properties had been in the 

C-1, or Convenience CommerCial Zone. The NR Zone, like the C-1 Zone before it, provides commercial 

uses and services with a neighborhood orientation that, in general, require frequent purchases and auto 

access. The maximum NR density for the Site is 0.75 FAR, with a maximum building height of 45 feet. 

The NR Zone allows some residential development, but limits such uses to a maximum of 30 percent of a 

project's gross floor area. 

The MXD Zone is Gaithersburg's primary mixed use zone. It is designed to implement master plan 

recommendations for "comprehensively planned, multi-use projects" that would include residential; 

commercial, recreational, open space, employment and institutional uses. The zone allows any 

residential use allowed by right in the city's residential zones, and a broad range of commercial, 

employment and industrial uses, with maximum allowable amounts of each type of use. Residential 



densities are set in the applicable master plan and confirmed in the review of a sketch plan. Non­

residential densities generally may not exceed 0.75 FAR. 

The following table offers a broad comparison of uses in the NR and MXD zones: 

Jurisdiction Montgomery County 

Zoning District NR 0.75, H 45 MXD 

Permitted 
Uses 

Neighborhood-oriented commercial uses, 
including retail/services uses, offices and 
institutional uses; all types of household 

uses 
Overall maximum density of 0.75 FAR; 
household living is limited to a maximum of 
30 of floor area 

Commercial, industrial and 
employment uses may be mixed with 
residential uses 

Maximum non-residential density of 
0.75 FAR; number of dwelling units to 
be set at sketch n 

Density 

The Petitioner has submitted a Sketch Plan for the properties, which is required by the City's Zoning 

Ordinance for properties in the MXD Zone. While the Petitioners are not proposing redevelopment of 

the properties at this time, the Sketch Plan shows that future development would have two 

components, which are shown in figure 3. The area shown as a Commercial Focus would be likely to 

include retail and service uses, and the combined Office/Commercial area would include those 

commercial uses, as well as general offices. The Sketch Plan proposes a maximum FAR of 0.75 for the 

site, should it redevelop. The FAR of the Potomac Valley South Shopping Center is approximately 0.15. 



Figure 3: Sketch Plan 
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ANNOTATED CODE OF MARYLAND 

The Annotated Code of Maryland includes a section that outlines the procedures and requirements for 
the annexation of land by incorporated municipalities. 

1. 	 Section 4-401 of the Maryland Code's Local Government Article, titled "Power to enlarge municipal 
boundaries by annexation," states: 

(a) Subject to subsections (b) and (c) a/this sectionl the legislative body 0/a municipality may enlarge its 
boundaries by annexation as provided in this subtitle. 

Land to which power applies 
(b) The power 0/annexation applies only to land that: 

(1) is contiguous and adjoining to the existing boundaries 0/ the municipality; and 
(2) does not create an unincorporated area that Is bounded on aI/sides by: 

(i) real property presently in the boundaries 0/ the municipality; 
(ii) real property proposed to be in the boundaries 0/the municipality as a result 0/ the 

proposed annexationi or 
(iii) any combination 0/real property described in item (I) or (ii) 0/ this item. 

Annexation 0/ land In another munidpaJlty prohibited 
(c) A municipality may not annex land that is in another municipality. 

The properties proposed for annexation are now part of an unincorporated area of Montgomery 
County. 

When the rights-of-way of Darnestown 
and Quince Orchard Roads are 
included, the proposed Petition meets 
the definitions of "contiguous and 
adjoining" previously accepted by the 
state Attorney General. The Petitioners' 
attorneys have provided citations for 

the opinion, and the city's Planning 
Commission endorsed this position 
when it recommended approval of the 
Petition. As a result, addition ofthe 
Petitioners' properties to the Citv of 
Gaithersburg will create land 

contiguous and adjoining to the existing 
boundaries, and will not create an 

enclave, or unincorporated land surrounded by land inside or proposed to be inside the municipal 
boundaries. 

2. 	 Section 4-406 of the Maryland Code's Local Government Article, titled "Public notice and hearing 

on resolution,'" states in relevant part: 




lI(a} After an annexation resolution is introduced, the chiefexecutive and administrative officer ofthe 
municipality shall publish notice In accordance with the requirements ofthis section that: 

(1) 	 briefly and accurately describes the proposed annexation and the applicable conditions and 
circumstances; and 

(2) 	 specifies the date, time, and place that the legislative .body sets for the public hearing on the 
proposed annexation. 

Notice to county and planning agencies 
(c) Immediately after the first publication of the public notice, the municipality shall provide a copy ofthe 
public notice to: 

(1) 	 the governing body ofthe county In which the municipality is located; and 
(2) 	 any regional or State planning agency with jurisdiction in the county. 

The City has fulfilled its obligations under this Section. On October 2, 2015, the City ofGaithersburg 
formally notified the Planning Board that it had received this Annexation Petition. The letter indicated 
that the Petition had been introduced by the Mayor and City Council on September 8; that the City's 
Planning Commission would review the Petition on October 7; that the Commission would make its 
recommendation to the Mayor and Council on October 21; and that the Mayor and City Council would 
hold a public hearing on the Petition on November 16,2015. 

3. 	 Section 4-416 ofthe Maryland Code's local Government Article states in relevant part: 

Different land use or density 
(b) Without the express approval of the county commissioners or county council of the county In which 
the municipality is located, for 5 years after an annexation by a municipality, the municipality may not 
aI/ow development of the annexed land for land uses substantially different than the authorized use, or 
at a substantially higher density, not exceeding 50%, than could be granted for the proposed 
develof?ment, in accordance with the zoning classification ofthe county applicable at the time of the 
annexation. 

Gaithersburg need not seek County Council approval of this Petition. 

As noted in the Master Plan and Zoning analysis above, Montgomery County's NR Zone and 
Gaithersburg's MXD Zone both allow a mixture of commerCial, residential and institutional uses. The 
City's Master Plan recommends commercial and office uses forthe Petitioners' properties, and the 
Sketch Plan submitted with the Petition proposes uses, both current and prospective, that are 
consistent with that recommendation. The proposed range of uses is substantially similar to the 
inventory of uses allowed in the NR Zone. The future density proposed for the properties under the 
MXD Zone, 0.75 FAR, is the same as the maximum allowed in the NR Zone. 

PUBUC FACIUTIES AND SERVICES 

The Site is in the Quince Orchard Cluster of the Montgomery County Public Schools (MCPS). It is served 
by Rachel Carson Elementary School, lakelands Park Middle School and Quince Orchard High School. 
Because the Petitioners intend to continue the solely commercial activities of the existing shopping 
center, there is no immediate impact on schools from the proposed annexation. The City's Planning 



Commission notes that future residential uses on the site would have to comply with City Adequate 
Public Facilities regulations requiring adequate school capacity. 

The Site is located in Water Category W-1, and Sewer Category 5-1, which means that the property is 
currently served by both public water and sewer service. 

Gaithersburg's Adequate Public Facilities Ordinance requires that development projects be served by 
two nearby fire stations, and that response times be 10 minutes or less. The Site can be adequately 
service by Stations 31,8, and 32. 

ENVIRONMENT 

The Petitioners included with their application an approved Natural Resources Inventory/Forest Stand 
Delineation for their properties. The properties contain four specimen trees with diameters at breast 
height of 24 inches or more. There are no rare, threatened or endangered species on the site, nor are 
there floodplains, wetlands, steep slopes, or unsuitable soils. No part of the Site includes a cultural or 
historic resource. 

Any redevelopment proposal on the Site will require the applicant to comply with the City's Stormwater 
Management regulations. 

TRANSPORTATION 

The Potomac Subregion Master Plan recommends that Darnestown Road be classified as a major 
highway with a 120-foot right-of-way and a four-lane divided cross section. The 2005 Countywide 
Bikeways Functional Master Plan recommends a dual bikeway along Darnestown Road. The Potomac 
Plan recommends that Quince Orchard Road be classified as an arterial, with an SO-foot right-of-way 
and a two lane cross section. The Bikeways Plan recommends a shared use path on Quince Orchard 
Road south of Darnestown Road. 

The Site is served by two Ride..()n routes. Route 56, along Darnestown Road, runs weekdays and 
weekends about every 30 minutes between Rockville Metro and lakeforest Transit Center, with a stop 
on Darnestown Road in front of the Site. Route 76 runs weekdays only about every 30 minutes between 
Quince Orchard Road and Shady Grove Metro, with rush hour service between Poolesvi lie and Shady 
Grove. Both routes use the same stop. Should redevelopment occur, Petitioners should work with the 
Department of Transportation to upgrade the bus stop. 

COMMUNITY CONCERNS 

Planning staff has received no correspondence on the proposed Petition. 

CONCLUSION 

Technical staff believes that the proposed annexation can move forward without referral to the 
Montgomery County Council. The Petition proposes uses and densities in the City's MXD Zone that are 
consistent with those allowed in the EOF Zone currentlv in place. Those uses and densities were 
consistent when the 2002 Potomac Subregion Master Plan reconfirmed them through its Sectional Map 
Amendment. 



Technical staff recommends that this comment be transmitted to the City of Gaithersburg and to the 

Montgomery County Council. 

Attachments 
1. 	 Petition of Darnestown Valley-WHM LLC and Darnestown Valley Petroleum WHM LLC for 

Annexation 
2. 	 Letter from Casey L. Cirner, Miles & Stockbridge PC 

I 




MONTGOMERY COUNTY PLANNING BOARD 
THE MARYLAND· NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

OFFICE OF THE CHAIR 

November 16,2015 

The Honorable George Leventhal, President 
Montgomery County Council 
Stella B. Werner Council Office Building 
100 Maryland A venue 
Rockville, ~20850 

Dear Mr. ~th~i: 

At our regular meeting on November 12,2015, the Montgomery County Planning Board 
reviewed the City of Gaithersburg's Annexation Petition X-7089, a request from Darnestown 
Valley-WHM LLC and Darnestown Valley Petroleum WHM LLC to include 8.28 acres at 
the intersection ofDamestown and Quince Orchard Roads within the City's municipal 
boundaries. The properties are located at 12110, 12130 and 12140 Darnestown Road. The 
Petition requests the City's MXD Zone for the properties following annexation. The Board 
reviewed the Petition and asks that this letter be included in the record of the Gaithersburg 
City Council's November 16, 2015 Public Hearing. 

The Planning Board heard a presentation from its Area 3 planning staff and discussed the 
Petition with planning staff representing the City of Gaithersburg. The Planning Board 
unanimously voted to support the technical staff recommendation and transmit the following 
comment to the City Council and to the Montgomery County Council: 

"The County Coundl need not review the Petition under Section 4-416 ofthe 
Annotated Code ofMaryland The land uses and densities proposed under the Petition 
are not substantially different from those allowed in the exi$ting Neighborhood Retail 
Zone. " 

The Planning Board appreciates the opportunity to review this proposal. Ifyou have any 
questions, please contact Fred Boyd at (301) 495-4654 or 
fred.boyd@montgomeryplanning.org. 

@ 

8787 Georgia Avenue, Silver Spring. Maryland 20910 Phone: 301.495.4605 Fax: 301.495.1320 

www.montgomeryplanningboard.org E-Mail: mcp-chaiI@mncppc-mc.org 



From: Linda Green
To: Planning External Mailing
Subject: Magruder Annexation
Date: Sunday, December 06, 2015 6:39:03 AM

To whom it may concern,

I am writing this letter in opposition to the City of Gaithersburg's annexation if the Magruder property at Quince
 Orchard Rd and 28.  There are several reasons that this annexation would negatively impact the local community. 
Mainly, this annexation would allow for developers to build much higher density housing than is currently allowed
 for.  The schools in this area are already over crowded and would be very challenged to accommodate a large influx
 if students that this would cause.

This section if Rt 28 is already overburdened with traffic, including a major bottleneck at 28 and Riffleford Rd
 during rush hour times.  Major traffic pattern changes would be required in order to accommodate a major
 population change. 

Finally, this is not a change that would benefit the MC residents in this area.  There are currently several very local
 areas under construction (ie- downtown Crowne) for higher density housing and limited recreational space.
 (Hopefully this will be considered for the Johnson's property).  The MC residents in this area (myself included) do
 not need or want a "Gateway to Gaithersburg" at this corner. 

Linda Green
12559 Carrington Hill Drive
Gaithersburg, MD 20878
301-963-1341
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From: Jeanette Janota
To: Planning External Mailing
Subject: Darnestown Road and Quince Orchard Road....development
Date: Monday, December 07, 2015 10:06:22 AM

I have lived in Willow Ridge (Off 28, between Quince Orchard and Riffle Ford) for nearly 20 years.
 During that time, traffic has gotten worse and worse, particularly west bound on 28 during the
 evening rush hour where four lanes turn into two. Additionally, making a left turn from my
 development onto 28 East during either the morning or evening rush hours is a dangerous
 proposition. There is no safety island for protection, and it’s challenging to get across all lanes of
 traffic. Compounding the heavy traffic, this intersection is where traffic facing west on 28 make their
 U turns to go into Quince Orchard High School’s parking lot, since a U turn is not allowed at the light
 at the Safeway. Traffic is too high already; additional development would only worsen a horrific
 situation.
 
Please consider traffic when deciding what to do about a “Gateway to Gaithersburg” at 28 and 124,
 although, for the life of me, I can’t imagine how this corner could remotely be considered a gateway
 to the distant city of Gaithersburg. 
 
Jeanette Janota
12537 Fostoria Way
Gaithersburg (or Darnestown or North Potomac), MD 20878
 
 

 

Mayor and City Council 

 X-7089-2015
Ex. 48



 

Mayor and City Council 

 X-7089-2015
Ex. 49




	X-7089-2015 Ex 044 - X-7089-2015 Public Hearing Testimony of Carol Scotts 11-16-2015
	X-7089-2015 Ex 045 -Mo Co Council Package 11-17-2015
	X-7089-2015 Ex 046 -Mo Co Council Package-Draft Resolution 12-1-2015
	X-7089-2015 Ex 047 -Email Linda Green - 12-6-2015
	X-7089-2015 Ex 048 -Email Jeanette Janota - 12-7-2015
	X-7089-2015 Ex 049 -Mo Co Council Approved Resolution 12-1-2015



