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ORDINANCE NO. O-2-22 

 

AN ORDINANCE TO AMEND CHAPTER 24 OF THE CITY CODE 
(CITY ZONING ORDINANCE), ARTICLE XV, ENTITLED, 

“ADEQUATE PUBLIC FACILITIES,” SEC. 24-243, ENTITLED “PURPOSE AND 
INTENT,” SO AS TO CORRECT MARYLAND ANNOTATED CODE REFERENCE; 

SEC. 24-246, ENTITLED, “ADEQUACY OF SCHOOL CAPACITY,” SO AS TO 
ESTABLISH A GAITHERSBURG MCPS UTILIZATION PREMIUM PAYMENT FEE 

AND MODIFY THE WAIVER PROVISIONS OF ARTICLE XV 
 

CTAM-9110-2021 

  

BE IT ORDAINED, by the Mayor and City Council of the City of Gaithersburg, Maryland, 
in public meeting assembled, that Chapter 24 of the City Code (City Zoning Ordinance) 
Article XV, Sec. 24-243 and Sec. 24-246, are amended to read as follows: 

****** 

ARTICLE XV.  ADEQUATE PUBLIC FACILITIES 

Sec. 24-243. - Purpose and intent. 
It is the purpose and intent of this article to: 

(1) Implement the authority granted to the City of Gaithersburg pursuant to Article 
66B, § 10.01, Md. Code Ann. 

(1) Implement the authority granted to the City of Gaithersburg pursuant to the 
Land Use Article, § 4-202, Md. Code Ann. 

*     *     * 

Sec. 24-246. - Adequacy of school capacity. 
With the exception of age restricted development dwelling units restricted to 

persons age 55 years old and older, schematic development plan or preliminary site 
plan for residential development shall not be approved if the subject property is within 
the attendance area of a Montgomery County Public School that is forecasted projected 
to have a student population that exceeds one hundred fifty (150) percent of the county 
public schools program capacity five (5) years in the future subject to the following:  

(a)  The program capacity for each school attended by the city residents is 
determined annually by the superintendent of the county public schools and reported to 
the board of education in the communities educational facilities master plan and capital 
improvements program.  
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(b)  Capacity shall be reviewed individually for each elementary school, middle 
school, and high school. Sharing of capacity between schools shall not be permitted.  

(c)  Upon review of the current communities educational facilities master plan 
and capital improvements program, the city manager or designee shall determine on the 
first business day of each fiscal year August whether or not each public school attended 
by the city residents is forecasted projected to exceed one hundred fifty (150) percent 
of programming capacity five (5) years in the future.  

(d)  In addition to the county school impact tax, the city shall collect, as of 
January March 1, 2016 2022,  a Gaithersburg Montgomery County Schools Facilities 
MCPS Utilization Premium Payment Fee (also referred to as “FEE”) on all development 
projects that include new dwelling units in the city within the attendance area of a 
Montgomery County Public School where any school serving the development is 
forecast projected to have a student population that five (5) years in the future exceeds 
one hundred and five (105) percent of the the following county public schools program 
capacity utilization and seat deficit standards five (5) years in the future. or as amended 
by Montgomery County:  

 

Utilization %   School Seat Deficit FEE Required 
< 105% or < 85 for Elementary No FEE 

<  126 for Middle 
< 180 for High 

≥ 105% and ≥ 85 for Elementary Tier 1 FEE 
≥ 126 for Middle 
≥ 180 for High 

≥ 120% and ≥ 102 for Elementary Tier 2 FEE 
≥ 151 for Middle 
≥ 216 for High 

≥ 135% and ≥ 115 for Elementary Tier 3 FEE 
≥ 170  for Middle 
≥ 243 for High 

  

  (1) Moderately Priced Dwelling Units (MPDU) regulated under the City of 
Gaithersburg Affordable Housing Program and other dwelling units defined under 
Section 52-59 of the Montgomery County Code are exempt from the Gaithersburg 
MCPS Utilization Premium Payment Fee. 

  (2) Residential development projects’ dwelling units that have final site 
plan approval before March 1, 2022 are exempt from the Gaithersburg MCPS Utilization 
Premium Payment Fee. 
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(e)  The rates imposed by the Gaithersburg Montgomery County Schools 
Facilities MCPS Utilization Premium Payment Fee shall be the same amount ofas the 
county schools’ facilities payment fee Utilization Premium Payment set by the 
Montgomery cCounty government as determined by the calculations specified in the 
chart in subsection (f), or as amended by Montgomery County., and shall be established 
by the city council, in cooperation with the county government, with the adoption of the 
city's annual budget or by separate city council resolution.  

(f) The Fee is determined using the following chart and calculations, or as the 
chart and calculations are amended by Montgomery County, by applying the appropriate 
Tiers’ individual school level factor that is determined by the school service area 
adequacy status using subsection (d) above, to the undiscounted County impact tax rate 
applicable to a residential dwelling unit. If the estimated number of students exceeds an 
adequacy ceiling, the FEE factor of different Tiers are applied based on the number of 
students the development generates at each Tier school level. 

 

FEE Tier 
School Level Factor Applied to Undiscounted 

Impact Tax Rate 
  Elementary Middle High 
Tier 1 FEE           16⅔%  

 

10% 13⅓% 
Tier 2 FEE 33⅓% 20% 26⅔% 
Tier 3 FEE 50% 30% 40% 

 

(f) (g) The revenue from the Gaithersburg Montgomery County Schools Facilities 
MCPS Utilization Premium Payment Fee must be used to address capital needs for 
schools serving city residents which have been impacted by the development, and if the 
revenue is not so encumbered or planned for such use within fifteen (15)  eight (8) years 
after collection, the fees must be refunded to the owner of the property at the time of the 
refund.  

(g) (h) Other standards and implementation of the Gaithersburg Montgomery 
County Schools Facilities MCPS Utilization Premium Payment Fee shall be subject to 
any additional requirements set forth in the county schools Gaithersburg MCPS 
Utilization Premium Payment Fee Regulations facilities payment fee standards, to be 
adopted by regulation pursuant to section 2-10 of the City Code.  

(h) (i) The city council, at its sole discretion, may consider waiving the collection 
of the Gaithersburg Montgomery County Schools Facilities MCPS Utilization Premium 
Payment Fee and/or allow a residential development within the attendance area of a 
Montgomery County Public School that is forecasted to have a student population that 
exceeds one hundred fifty (150) percent of the county public schools program capacity 
five (5) years in the future, subject to the development satisfying at least one of the 
following three (3) minimum conditions and its associated findings:  
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(1)  Is a The property is identified in the annual strategic plan or through 
another process establishing Council policy as a priority area for (re) 
development and meets the following findings: 

a. The projected students generated by the development would not 
result in an increase in Tier FEEs for any school level; 

b. No more than one associated school level, Elementary, Middle, 
or High, has a Tier 3 FEE status; 

c. The project is not exempted from the payment of the Montgomery 
County School Impact Tax; 

d. No more than one school level is greater than or equal to 150% 
program capacity; and 

e. For a school equal to or exceeding 150% program capacity, the 
projected students generated by the development would not further 
increase capacity by more than 2% for an Elementary School, 1% for a 
Middle School, or 1% for a High School based upon the planned capacity 
5 years in future; and/or  

(2)  Is a non-rental residential development that proposes thirty (30) 
percent or greater of the total fee-simple dwelling units be sold as 
affordable housing with a minimum of fifteen (15) percent moderately 
priced dwelling units and fifteen (15) percent workforce housing in 
accordance with article XVI and is in a U.S. Census Tract in which the 
median value of owner-occupied housing units is above fifty (50) percent 
of the median value of owner-occupied housing for the city and meets the 
following findings: 

a. The projected students generated by the development would not 
result in an increase in Tier FEEs for any school level;  

b. No more than one associated school level, Elementary, Middle, 
or High, has a Tier 3 FEE status; 

c. The project is not exempted from the payment of the Montgomery 
County School Impact Tax;  

d. No more than one school level is greater than or equal to 150% 
program capacity; and 

e. For a school equal to or exceeding 150% program capacity, the 
projected students generated by the development would not exceed 2% 
of program capacity for an Elementary School, 1% of program capacity for 
a Middle School, or 1% of program capacity for a High School, based upon 
the planned program capacity 5 years in future; and/or  
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(3)  Is a residential development that provides either land at no cost for, 
funding of, or construction of a public/civic use public or charter school 
benefitting the city and meets the following findings: 

  a. That the individual value of the land dedicated, or the monetary 
amount contributed to funding, or the projected construction costs would 
not be less than the total estimated amount generated at preliminary 
subdivision by the collection of the FEE; 

  b. The land dedicated alone or in combination with adjacent lands 
could accommodate the full construction of a school, subject to a future 
recorded agreement or conveyance obligating all lands; 

c. No more than one associated school level, Elementary, Middle, 
or High, has a Tier 3 FEE status; and 

d. No more than one school level is greater than or equal to 150% 
program capacity. 

 

 ADOPTED by the City Council this 7th day of February, 2022. 
 
 

_______________________________ 
JUD ASHMAN, MAYOR and 
President of the Council 
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DELIVERED to the Mayor of the City of Gaithersburg, Maryland this 7th day of 
February, 2022.  APPROVED by the Mayor of the City of Gaithersburg, Maryland this 
7th day of February, 2022. 
 
 

_______________________________ 
JUD ASHMAN, MAYOR 

  
 
THIS IS TO CERTIFY that the foregoing 
Ordinance was adopted by the City 
Council of Gaithersburg, in public 
meeting assembled, on the 7th day of 
February, 2022, and the same was 
APPROVED by the Mayor of the City of 
Gaithersburg on the 7th day of February, 
2022.  This Ordinance will become 
effective on the 27th day of February, 
2022. 
 
 
________________________________ 
Tanisha Briley, City Manager 
 
 
 
 
 
 
 
 
 
 
 
 
 
Boldface    Heading or defined term. 
Underlining    Added to existing law by original bill. 
Single strikethrough   Deleted from existing law by original bill. 
Double underlining   Added by Amendment. 
Double strikethrough  Deleted from existing law or the bill by amendment. 
* * *   Existing law unaffected by bill. 
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