Joint Hearing - MCC & PC
SDP-8597-2020
Exhibit #72

























Joint Hearing - MCC & PC

SDP-8597-2020
Exhibit #72a VIKA Maryland, LLC

20251 Century Blvd.
Suite 400

Germantown, MD 20874
301.916.4100

vika.com

01.25.21

City of Gaithersburg

Mayor Jud Ashman and
Members of the City Council

John Bauer, Chair and
Commissioners of the Planning Commission

City of Gaithersburg
31 S. Summit Avenue
Gaithersburg, Maryland 20877

Re:  SDP-8597-2020 — 700 North Frederick Avenue
Supplement to Specimen Tree Variance Request

Dear Mayor Ashman and Council Members and Chair Bauer and Commissioners:

MFV 700 NFA, LLC and DNIP4 700 NFA, LLC (collectively, the “Applicant”) is
the owner of 700 North Frederick Avenue (the “Property”) in Gaithersburg (the “City”).
Applicant has filed SDP-8597-2020 (the “Application”) to redevelop the Property with
up to 461,100 square feet of commercial/employment/industrial uses in multiple
structures, attractive green areas, and other amenities (the “Project”). The purpose of
this letter is to respond to comments, questions, and testimony raised at the December
21, 2020 joint public hearing before the Mayor and City Council and the Planning
Commission by supplementing Applicant’'s October 21, 2020 Variance Request for
Specimen Tree Removal/lmpact included in the record as Exhibit #30 to SDP-8597-
2020. This supplement incorporates by reference the content in Exhibit #30 and
therefore does not repeat it herein.

Introduction

Through enabling authority provided by State law, Section 22-12(a) of the
Gaithersburg City Code (the “City Code”) authorizes the disturbance of specimen trees
with the approval of a variance. Generally, specimen trees have a diameter of 30
inches measured at four and one-half feet above the ground. See § 22-12(a)(3) of the
City Code. Requests for variances must be made in writing. See § 22-12(b) of the
City Code. Applicants for a variance must: (1) describe the special conditions peculiar
to the property which would cause the hardship; (2) describe how enforcement of these
rules will deprive the landowner of rights commonly enjoyed by others in similar areas;
(3) verify that state water quality standards will not be violated or that a measurable
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degradation in water quality will not occur as a result of the granting of the variance;
and (4) provide any other information appropriate to support the request. See § 22-
12(c) of the City Code. The City Council may approve a variance upon making the
findings that an applicant has met necessary requirements. See § 22-12(e) of the
Code.

The information contained in this supplement, combined with the content of
Exhibit #30, establish that approval of the requested variance complies with the
requirements of the City Code and is appropriate and justified.

Supplementa | Information

As noted in Exhibit #30, Applicant requests a variance for the removal of nine
(9) specimen trees on the Property.

The following table lists the nine specimen trees for which Applicant seeks a
variance to remove:

TREE BOTANICAL COMMON D.B.H.

NO. NAME NAME (in.) * CONDITION RECOMMENDATION

22 Quercus palustris | Pin Oak 31 Good REMOVE: 100% CRZ impact.
31 Pinus strobus White Pine 36 Good REMOVE: 100% CRZ impact.
50 Quercus palustris | Pin Oak 30.5 Good REMOVE: 100% CRZ impact.
51 Quercus palustris | Pin Oak 40.5 Good REMOVE: 100% CRZ impact.
59 Pinus strobus White Pine 30 Good REMOVE: 100% CRZ impact.

Weeping REMOVE: 35% CRZ impact;

64 Salix babylonica Willow 41 Poor TREE IS NEARLY DEAD.

77 Quercus palustris | Pin Oak 35 Good REMOVE: 100% CRZ impact.
86 Quercus palustris | Pin Oak 33 Good REMOVE: 100% CRZ impact.
90 Quercus palustris | Pin Oak 32 Good REMOVE: 100% CRZ impact.

* Diameter at Breast Height (D.B.H.)

Six of the nine trees proposed for removal (Trees 22, 50, 51, 59, 77, and 90)

are located well within the Project’s Limit of Disturbance (“LOD”). Due to their central
location on the Property, any commercially viable redevelopment would require
removal of these trees. Furthermore, Applicant’s Project seeks to replace obsolete
office buildings with modern “flex” buildings with accompanying retail and restaurant
uses consistent with the existing character of the Northern Employment District, the
built environment of neighboring properties, and the City’s long-standing master
planning goals. Therefore, requiring Applicant to retain these trees would result in
unnecessary hardship or practical difficulty.
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The following drawing shows the location of these nine trees (highlighted in
green) on the Property:

Three of the nine trees (Tree #31, Tree #86, and Tree #64) are located near
the edge or just outside the LOD. Tree #31 is located near the edge of the LOD but
within proposed grading that was thoughtfully and intentionally minimized to the extent
possible. A grove of five large white pine trees ranging from 24 inches to 29.5 inches
in diameter is located adjacent to Tree #31 and is proposed to be saved, preserving
mature canopy in the immediate vicinity. These trees will be protected as part of the
new Category | Forest Conservation Easement.

Tree #86 is a 33-inch pin oak in good condition located along the LOD and
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northern property boundary in Parcel H where the existing parking area will be
demolished. Applicant will save Tree #86 if possible by minimizing demolition work
around the tree and installing appropriate tree protection measures. But because
future development impacts to Tree #86 are not known at this time, Applicant is
requesting Tree #86 be approved for removal if the tree is unable to be saved. Final
determination shall be made by the City Arborist.

Lastly, Tree #64 is a 41” weeping willow that is located outside the LOD, but
as shown in the following picture, is in poor health:

A retaining wall and minimal grading were utilized during the design process to
minimize the impacts to Tree #64. This tree, however, is in significantly declining
condition and is not expected to survive a 35% CRZ impact and is therefore requested
for removal.

Benefits of the Project Related to Trees

In accordance with Section 22-12(c)(4) of the City Code, Applicant presents
the following additional information appropriate to support its variance request. As
explained below, the Project will provide significant tree enhancements when
compared to the Property’s current conditions.

Existing Tree Canopy vs. Proposed Tree Canopy

As shown in the tables below, the Project proposes a considerable increase in
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the number of new trees. The Project will add approximately 230 trees (645 proposed
vs. 415 existing), which increases the number of trees on the Property by
approximately 55%. As a result of these additional tree plantings, the Project will also
significantly expand the Property’s existing tree canopy by an additional 99,800 square
feet or 2.29 acres (369,116 square feet or 8.47 acres proposed vs. 269,316 square
feet or 6.18 acres existing), augmenting the tree canopy on the site by approximately
37%:

Table 1A Table 1B
Existing Trees Per ENV-8133-2019 approved 5/1/2019 Existing Trees to Remain and Proposed with Current Plan
Canopy Credit Canopy Credit
# of # of
Trees S.F. AC. Trees S.F. AC.
Landscape Trees 44 33,700 | 0.77 New Landscape Trees 438 261,200 | 6.00
Ex. Canopy Credit Trees 167 130,700 | 3.00 Ex. Canopy Credit to Remain 3 3,000 0.07
SVB Planting 118 82,700 | 1.90 SVB Planting to remain 118 82,700 | 1.90
Existing Forest* 86 22,216 | 0.51 Existing Forest* 86 22,216 | 0.51
New Cat | Forest Planting** 159 69,052 | 1.59
New Cat Il Forest Planting** 156 68,143 | 1.56
Totals 415 269,316 | 6.18 Totals 645 369,116 | 8.47
Notes:

Landscape, Existing Canopy, and SVB Trees are allotted canopy credit based on the 20-year canopy for the species.

*The number of trees is estimated based on the Basal Area rate of 169 trees per acre for this forest.

**The number of trees listed is the minimum forest rate required at 100 trees per acre.

Creation of New Forest Conservation Easements (Category | and 1)

Forest conservation easements are a valuable tool for protecting and
enhancing a property’s natural areas. These benefits include enhancing carbon
sequestration, protecting wildlife, reducing the heat island effects in urban and
suburban areas, and creating aesthetic value.

The Project will include new areas of the Property under the protection of
Category | and Category Il Forest Conservation Easements. The purpose of a
Category | Easement is to preserve and protect existing and future forest area; entry
and exit are allowed in the easement, but clearing of any tree, bush, or vegetation, or
alteration of the natural landscape is prohibited with limited exceptions, including
emergency tree removals and other necessary alterations allowed after reasonable
notice is provided to the City. Category |l Easements are typically placed over an area
that features existing or future large trees to be preserved. Activities such as mowing,
landscaping, and clearing of understory are allowed in Category Il Easements,
provided they do not damage or kill the trees protected by the easement.
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Although no existing Forest Conservation Easement is shown in a title report
or ALTA survey, tree plantings under the Property’s previously approved Forest
Conservation Plan PI-U110043 satisfied the forest conservation requirements and are
subject to protection under that plan. The proposed Category | and Category Il Forest
Conservation Easement areas are shown in the following image and detailed in a
subsequently shown table. The new areas subject to the Category | Forest
Conservation Easement will include 3.44 acres of forest retention, incorporating
previous stream valley buffer tree plantings and supplemented with 1.59 acres of
adjacent forest plantings for a total of 5.03 acres. Additionally, the portion of the

Property subject to the new 1.56-acre Category |l Forest Conservation Easement is
proposed as a landscaped linear park along the Maryland Route 355 frontage.
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Table 2A

CATEGORY | FOREST CONSERVATION EASEMENT (PARCEL D)

SF AC
Forest Retention Area 149,714 3.44
Afforestation Area 6 37,093 0.85
Afforestation Area 7 31,959 0.73
Total Category | Afforestation 69,052 1.59

Table 2B

CATEGORY Il FOREST CONSERVATION EASEMENT (PARCELS A & B)

SF AC
Afforestation Area 1 6,354 0.15
Afforestation Area 2 11,847 0.27
Afforestation Area 3 19,274 0.44
Afforestation Area 4 9,829 0.23
Afforestation Area 5 20,839 0.48

Note: Discrepancies in AC column are due to rounding conversion
errors from SF to AC

The proposed Category | Forest Conservation Easement plantings provide a
significantly improved buffer for protection of the floodplain, wetland, and stream at the
south and western ends of the Property and will enhance water quality and wildlife
habitats. The Category Il Forest Conservation Easement along the Property’s
Maryland Route 355 frontage helps establish a natural, visually appealing linear park
that will encourage additional pedestrian and bicycle activity while providing an
effective buffer between the Project and Maryland Route 355. These new forest
conservation easement areas, combined with the proposed additional tree plantings
and improved stormwater management, will significantly improve the natural systems
on the site.

Conclusi on
Applicant’s requested variance establishes that all requirements of Section 22-

12 of the City Code have been met and approval of the variance is necessary to avoid
unnecessary hardship or practical difficulty. Furthermore, the Project, which requires
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the approval of the variance for implementation, will significantly enhance the
Property’s environmental features.

Thank you for your consideration of these responses. Applicant requests this
letter be included in the Planning Commission’s and Mayor and City Council’s
respective records for SDP-8597-2020.

Sincerely,

VIKA Maryland, LLC

Joshua Sloan, RLA, ASLA, AICP
Director of Planning and Landscape Architecture / Vice President

cc: Caroline Seiden, City of Gaithersburg
Greg Mann, City of Gaithersburg
Mark Matan, The Matan Companies
Karl Morris, The Matan Companies
Brian Morris, The Matan Companies
Josh Sloan, VIKA
lan Duke, VIKA

700 North Frederick Ave_ Variance Supplement 2021-0125 Final.docx
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City of Gaithersburg

Mayor Jud Ashman and
Members of the City Council

John Bauer, Chair and
Commissioners of the Planning Commission

City of Gaithersburg
31 S. Summit Avenue
Gaithersburg, Maryland 20877

Re: SDP-8597-2020 — 700 North Frederick Avenue
Supplement to Environmental Waiver Request

Dear Mayor Ashman and Council Members and Chair Bauer and Commissioners:

MFV 700 NFA, LLC and DNIP4 700 NFA, LLC (collectively, the “Applicant”) is the owner
of 700 North Frederick Avenue (the “Property”) in Gaithersburg (the “City”). Applicant has
filed SDP-8597-2020 (the “Application”) to redevelop the Property with up to 461,100 square
feet of commercial/employment/industrial uses in multiple structures, attractive green areas,
and other amenities (the “Project”). The purpose of this letter is to respond to comments,
guestions, and testimony raised at the December 21, 2020 joint public hearing before the
Mayor and City Council and the Planning Commission by supplementing Applicant’s October
28, 2020 Environmental Standards Waiver Application included in the record as Exhibit #5 to
SDP-8597-2020. This supplement incorporates by reference the content in Exhibit #5 and
therefore does not repeat it herein.

Introduction

Section 38 of the City’s Environmental Standards for Development Regulation
authorizes waivers from the standards contained therein. Under Section 38, the City Council
grants waiver applications when it finds that the public interest benefits of the project
outweigh the risks to the environment and that there are no other feasible alternatives. As
explained in Exhibit #5, Applicant seeks waivers arising from minor temporary and permanent
impacts. Specifically, Applicant proposes 1,423 square feet of temporary impact to 100-Year
Floodplain and stream buffer, and overlapping 1,400 square feet of temporary impact to the
City’s 50-foot wetland buffer, all arising from the removal of an existing paved pedestrian
pathway. Applicant also seeks 1,644 square feet of permanent impacts to stream buffer for
a storm drain outfall and 197 square feet of permanent impacts to stream buffer for adjacent
grading removing non-native fill.
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The three areas associated with the waivers, as graphically shown in the following
drawing and identified as Areas 1, 2, and 3, are minimal in scope in comparison to the overall
approximately 40-acre Property and the significantly larger new Forest Conservation areas
proposed for the site. The information contained in this supplement, combined with the
content of Exhibit #5, establish that the Project will provide considerable public benefits,
including improved environmental conditions.
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Waivers for Temporary Impacts Associated with Restoration Activities

Areal

The waivers for Area 1 are associated with temporary impacts arising from the
removal of the existing pedestrian pathway on the Property. Removing this manmade
pathway and establishing a proposed forested area with new plantings help restore this
portion of the Property (including Area 1) to its natural state, as well as improve the rate at
which the forest regenerates and begins to function as designed.

The overlapping waivers associated with Area 1, which comprise 1,400 square feet of
temporary impacts to the City’s 50-foot wetland buffer, as well as 1,423 square feet of
temporary impacts to the state-regulated 100-Year Floodplain, is for the removal of the
existing paved pedestrian pathway, ground restoration, and forest planting. An impact to the
stream valley buffer of 1,524 square feet encompasses both the impacts to the wetland buffer
and the 100-Year Floodplain. Area 1 is highlighted in blue in the following drawing (not to
scale):

Area 1 will be included in a new Category | Forest Conservation Easement. The
purpose of a Category | Forest Conservation Easement is to preserve and protect existing and
future forest area; entry and exit are allowed in the easement, but clearing of any tree, bush,
or vegetation, or alteration of the natural landscape is prohibited with limited exceptions,
including emergency tree removals and other necessary alterations allowed after reasonable
notice is provided to the City.
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The area of the pathway, as well as the surrounding area, will be enhanced with new
forest plantings. In the photograph below facing roughly southeast, the stream and wetland
lie towards the right, with the City’s 50-foot wetland buffer and 100-Year Floodplain
extending to the left of the wetland, encompassing the existing pathway section estimated
by the outline in white. The proposed afforestation and Forest Conservation area is also
indicated below, encompassing the temporary impacts necessary for restoration activities.

The naturalization and afforestation activities will result in significantly improved
protection of the floodplain, and nearby wetland area and stream. Additional forest plantings
in the pathway removal area and afforestation areas towards the left side of the pine grove
in the photograph above, totaling 1.59 acres, will increase forest canopy cover. The currently
planted but mowed area covering 3.44 acres will be allowed to regenerate into a natural
forest ecosystem. Combined with the additional 1.59 acres of afforestation, a total of 5.03
acres of forest will be protected in a Category | Forest Conservation Easement buffering the
adjacent stream, wetland, and pond.

The proposed work was field-reviewed by the Maryland Department of the
Environment (the “MDE”) on November 23, 2020, and a Letter of Authorization (the “LOA”)
issuance from MDE is imminent. The LOA is issued instead of an individual permit in instances
of minor impacts and allows Applicant to conduct a regulated activity in a nontidal wetland,
wetland buffer, or flow path in or to Waters of the State, including regulated floodplains. The
LOA is issued under the current Maryland State Programmatic General Permit in enforcement
by the U.S. Army Corps of Engineers and satisfies state and federal requirements for
temporary floodplain impacts for the pathway removal and restoration activities proposed by
this project. The pathway and adjacent fill are considered currently developed areas and are
excluded from the Maryland State 25-foot wetland buffer; therefore, no approval for wetland
buffer impacts is required from MDE as confirmed during a MDE field meeting on November
23, 2020.
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Waivers for Permanent Impacts Associated with Restoration Activities, Grading, and Storm
Drain Outfall

Area 2

The waiver for Area 2, which comprises 197 square feet of permanent 50” wetland
buffer and stream valley buffer impacts proposed for additional restoration activities and
minimal grading, is shown highlighted in blue in the following drawing (not to scale):

Area of 197 s.f. of permanent SVB impact for grading and restoration activities, facing north:

As with Area 1, the removed pathway in Area 2 will be replaced by forest plantings,



City of Gaithersburg Environmental Waiver Request Summary

January 25, 2021

Page 6 of 8

and the area of proposed grading including the impact area indicated in the above photograph
will also be planted with new forest plantings. This proposed afforestation will greatly
enhance a natural buffer for protection of the floodplain, nearby pond, and stream.
Additionally, like with Area 1, Area 2 will be located within a new Category | Forest
Conservation Easement. Grading within this area was minimized to the extent possible while
providing a stable slope for the redeveloped area to reduce risk of erosion and slope failure
that would negatively impact the wetland.

Area 3

Area 3, which comprises 1,644 square feet of permanent stream valley buffer impact,
is proposed for a storm drain outfall and grading associated with construction of the Project.
Area 3 is highlighted in blue in the following drawing (not to scale):

The storm drain outfall is a component of the Project’s stormwater concept, which
includes twenty new state-of-the-art micro-biofiltration facilities that will treat runoff volume
in accordance with and in excess of current City and State regulations. This stormwater
concept is designed for significant water quality protection. The minimal grading is necessary
to construct the Project.

The following photograph shows that Area 3 is currently maintained as mowed lawn with
some planted trees:
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The land surrounding the outfall proposed for Area 3 will become a forested stream
buffer protected in a new Category | Forest Conservation Easement in place of the currently
mowed lawn. The approximate area of the proposed stormdrain outfall in the stream valley
buffer shown in the photograph above will be planted with new trees and allowed to
regenerate into natural forest. The Forest Conservation area surrounding the proposed
outfall for Area 3 will consist of 3.44 acres of retained tree plantings to be allowed to
regenerate into a natural forest system instead of the currently mowed landscape, with an
additional 1.59 acres of afforestation along the proposed grading shown in the previous
image, for a total of 5.04 acres of forest to buffer the nearby stream, wetland, and pond.

The proposed permanent impacts from stormdrain outfall and grading were
minimized to the extent feasible, with no mitigation recommended by MDE. The minimum
length of the outfall was designed to tie into existing elevation at the steep grade allowed for
the outfall. The width of the outfall and construction footprint was minimized to the extent
feasible for construction and maintenance. Additionally, the grading area and area outside
the storm drain outfall for Area 3 will be forested and protected in a new Category | Forest
Conservation Easement.

Conclusion

Applicant’s requested waivers will greatly enhance the Property’s environmental
features. The waivers associated with Areas 1 and 2 are needed to remove the existing
pathway, facilitate restoration activities, and result in new areas of the Property being
protected by new Category | Forest Conservation Easements. Similarly, a significant area
immediately outside of and contiguous to the stream buffer in Area 3 will be planted where
not forested, and also placed into the new Category | Forest Conservation Easement.
Furthermore, and as stated in other materials submitted with the Application, the Project will
result in the planting of approximately 230 new trees and increasing the tree canopy by
approximately 2.29 acres when compared to existing conditions. New state-of-the-art
stormwater management will treat stormwater through environmental site design to the
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maximum extent practicable to mimic the site’s natural hydrology. Thus, the improved
benefits to floodplain, wetland, and stream valley protection from afforestation and
implementation of storm water management on the Property will provide substantial
improvements to water quality, tree canopy, and protection of environmentally sensitive
features. These important public interest benefits significantly outweigh the minimal impacts
associated with Applicant’s waivers. As such, the City should grant Applicant’s waiver
application.

Sincerely,

VIKA Maryland, LLC

Joshua Sloan, RLA, ASLA, AICP
Director of Planning and Landscape Architecture / Vice President

cc: Caroline Seiden, City of Gaithersburg
Greg Mann, City of Gaithersburg
Mark Matan, The Matan Companies
Karl Morris, The Matan Companies
Brian Morris, The Matan Companies
lan Duke, VIKA

700 North Frederick Ave_Environmental Waiver Summary 2021-0125 Final.docx
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City of Gaithersburg

Rob Robinson

City of Gaithersburg Environmental Planning
City Hall

31 South Summit Avenue

Gaithersburg, Maryland 20877

Re: 700 North Frederick Avenue
Variance Request for Specimen Tree Removal/Impact

Dear Mr. Robinson:

On behalf of our client, MFV 700 NFA, LLC & DNIP4 700 NFA, LLC (the “Applicant”),
and pursuant to Section 22-12 of the Gaithersburg City Code (the “Code”), as well as
Sections 5-1607 and 5-1611 of the Natural Resources Article of the Maryland Code, we
respectfully request a variance to allow removal of nine (9) specimen trees identified
below. These trees are also shown on approved Natural Resources Inventory/Forest Stand
Delineation ENV-8133-2019, as well as the proposed Preliminary Forest Conservation Plan
for the above-referenced project. As noted in greater detail below, it is appropriate to
grant a variance in this matter because strict enforcement would result in unnecessary
hardship or practical difficulty to Applicant.

Introduction

The project associated with this variance request is Applicant’s redevelopment of
700 North Frederick Avenue (the “Property”) in the City of Gaithersburg with up to
461,100 square feet of commercial/employment/industrial uses in multiple structures,
along with attractive green areas and open spaces (the “Project”). The overall project site
is comprised of 43.96 acres. The Phase 1 portion of the Property is currently comprised of
approximately 40.34 acres of improved land with commercial structures, surface parking,
bio-retention ponds, a walking trail, some forest, and landscaped areas with trees, shrubs,
and lawn. The Property is bounded by Interstate 270 to the southwest, Montgomery
Village Avenue (Maryland Route 124) to the southeast, North Frederick Avenue (Maryland
Route 355) to the northeast, and a warehouse site addressed 800 North Frederick Avenue
to the northwest.
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As part of the proposed Project, Applicant seeks a variance for the removal of nine
(9) specimen trees on the Property. This variance request complies with City of
Gaithersburg and Maryland state law, which require Applicant to file for a variance from
the City Code to remove or impact any Specimen Tree (tree 30” or greater in Diameter at
Breast Height [DBH] or tree with a DBH equal to or greater than 75% of the current State
Champion of its species as designated by MDNR); trees that are part of an historic site or
associated with an historic structure; any tree designated by the State or County as a
national, State, or County champion tree; or any tree, shrub or plant identified on the Rare,
Threatened, or Endangered (RTE) species list provided by the U.S. Fish and Wildlife Service
or the Maryland Department of Natural Resources. Only specimen trees with impacts to
15% or greater to their Critical Root Zone (“CRZ”) are included with this variance request.

The following table lists the nine (9) specimen trees for which Applicant seeks a
variance to remove:

TREE BOTANICAL COMMON D.B.H.

NO. NAME NAME (in.)* CONDITION RECOMMENDATION
22 Quercus palustris | Pin Oak 31 Good REMOVE: 100% CRZ impact.
31 Pinus strobus White Pine 36 Good REMOVE: 100% CRZ impact.
50 Quercus palustris | Pin Oak 30.5 Good REMOVE: 100% CRZ impact.
51 Quercus palustris | Pin Oak 40.5 Good REMOVE: 100% CRZ impact.
59 Pinus strobus White Pine 30 Good REMOVE: 100% CRZ impact.

Weeping REMOVE: 35% CRZ impact;

64 Salix babylonica | Willow 41 Poor TREE IS NEARLY DEAD.
77 Quercus palustris | Pin Oak 35 Good REMOVE: 100% CRZ impact.
86 Quercus palustris | Pin Oak 33 Good REMOVE: 100% CRZ impact.
90 Quercus palustris | Pin Oak 32 Good REMOVE: 100% CRZ impact.

* Diameter at breast height in inches

Justification of Variance

Section 22-12(a) of the City Code authorizes the City to approve variances allowing

disturbances to certain trees, including specimen trees. An applicant seeking a variance
must present its request in writing and the applicable approving authority must make
certain findings prior to approval. §§ 21-12(b) & (e) of the City Code. Applicant’s variance
request satisfies the required findings as follows:

(1) Describe the special conditions peculiar to the property which would cause the
unwarranted hardship;



City of Gaithersburg Specimen Tree Variance Request Summary

January 25, 2021

Page 3 of 7

Applicant’s Project seeks to replace the Project’s obsolete and single-user

office park campus with the Project, which will provide an employment hub
containing multiple commercial/employment/industrial uses with attractive
landscaped open spaces at a highly visible intersection. The Project will provide area
residents with significant job opportunities, bring considerable economic investment
to the Frederick Avenue Corridor, and offer uses that complement nearby
commercial and residential areas and that are consistent with the current character
of the Northern Employment District. Such redevelopment will advance long-
standing City planning recommendations for the Property from the 1997 Master
Plan, which are carried forward in the 2001 Corridor Plan and the Land Use Element
of the 2009 Master Plan.

In addition to advancing the City’s master planning vision for the Property,
the Project has been intentionally designed to minimize stream buffer impacts,
preserve forest, and redevelop previously improved areas. The specimen trees
proposed for removal or saved with CRZ impacts are located within landscaped areas
on portions of the Property that are currently improved, such as within the vicinity
of existing parking lots, or in landscaped areas that will require grading. Grading and
other design considerations impacting trees were minimized to the extent
practicable. Denial of the variance would cause unwarranted hardship by
significantly reducing the area of the Property that could be redeveloped. This would
preclude implementation of the Project, considerably undermine the economic
viability of any redevelopment of the Property, and prevent achievement of the
City’s adopted planning goals.

The Project will require removal of nine (9) specimen trees.
Impacts minimization and avoidance to the specimen trees are described as follows:

e Trees # 22,50, 51, and 77

Proposed CRZ Impact: Severe at 100%

Tree Conditions: Good

These trees are proposed for removal due to their locations well inside the
proposed Limits of Disturbance (L.0.D.) within or immediately adjacent to the
Project’s proposed buildings. These trees are in currently landscaped areas. An
effort to save these trees would require a significant reduction in usable building
space to clear the CRZs and would not be reasonably feasible within the scope of
Project’s design.
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e Tree#3l

Proposed CRZ Impact: Severe at 100%

Tree Condition: Good

Tree 31 is proposed for removal due to its location in a proposed grading area
that was minimized to the extent practical; however, avoidance of grading in the
location of the tree was not plausible. This tree is located at the western end of
the proposed construction outside of the stream valley buffer.

e Trees # 59 and 90

Proposed CRZ Impact: Severe at 100%

Tree Conditions: Good

Trees 59 and 90 proposed for removal are located at the edge of the current
parking area and are also within the proposed L.0.D. where required grading is
proposed. Tree 90 is also located adjacent to proposed stormwater structure.

o Tree# 64

Proposed CRZ Impact: Significant at 35%

Tree Condition: Poor

Tree 64 is proposed for removal due to its very poor condition, as well as
significant CRZ impact.

o Tree# 86

Proposed CRZ Impact: Severe at 100%

Tree Condition: Good

Tree #86 is a 33-inch pin oak in good condition located along the LOD and
northern property boundary in Parcel H where the existing parking area will be
demolished. Applicant will save Tree #86 if possible by minimizing demolition
work around the tree and installing appropriate tree protection measures. But
because future development impacts to Tree #86 are not known at this time,
Applicant is requesting Tree #86 be approved for removal if the tree is unable to
be saved. Final determination shall be made by the City Arborist.

(2) Describe how enforcement of this Chapter will deprive the landowner of rights
commonly enjoyed by others in similar areas;

Denial of the variance would also deprive Applicant of rights commonly
enjoyed by others in similar areas. The land that abuts the Property to the northwest
(800 North Frederick Avenue) has been improved with a FedEx transit warehouse
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(3)

(4)

facility. Furthermore, sites within the Property’s vicinity, including those along the
Frederick Avenue and Montgomery Village Avenue corridors, have been
considerably improved with a wide variety of commercial development. This
includes warehouses, offices, retail, personal services, restaurants, hotels, and car
dealerships. The Project seeks to provide employment and accompanying retail
commercial uses on the Property consistent with the existing character of the
surrounding neighborhood and in close proximity to established residential
communities and retail/commercial development, offer compatible buildings and
uses, and advance the intent of the Property’s MXD zoning.

Strict enforcement of the City Code will unfairly prevent the redevelopment
of the Property to the same extent as similarly situated properties along Frederick
Avenue, Montgomery Avenue, and Interstate 270. Approval of the variance will
allow Applicant to create an employment hub with a flexible range of jobs, as well
as synergistic retail commercial uses, all of which is consistent with the rights
enjoyed by nearby property owners. This includes the ability to improve the
Property in a manner comparable to the present composition of the adjacent
commercial corridors, as well as in harmony with the City’s long-established planning
goals.

Verify that State water quality standards will not be violated and that a measurable
degradation in water quality will not occur as a result of the granting of the variance;

The granting of Applicant’s variance request will not result in a violation or
State water quality standards, nor will a measurable degradation in water quality
occur as a result. On the contrary, the Project will implement measures to improve
water quality. A significant area within and adjacent to the Stream Valley Buffer
(SVB) will be placed into a Category | Forest Conservation Easement and allow for an
increase in the width of forested area buffering the onsite stream. In addition, a
Category Il Forest Conservation Easement is proposed along the Route 355 road
frontage in order to allow for afforestation of this area in a manner that would be
consistent to include public pathways. The Project also integrates current state-of-
the-art stormwater management practices, which will improve upon the Property’s
previous stormwater management system and enhance water quality.

Provide any other information appropriate to support the request.

Approving Applicant’s variance request is justified for other reasons as well.
The Project proposes both preserving and increasing onsite forest adjacent to the
SVB subject to a Category | Forest Conservation Easement. In addition, the Project
also includes establishing a Category Il Forest Conservation easement area with
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afforestation along the Property’s North Frederick Avenue frontage. The Landscape
Plan includes a significant number of additional proposed plantings throughout the
property, including shade trees, evergreen trees, ornamental trees, and planting
beds, all of which will serve to improve ecological quality. The Project also
incorporates open spaces that will enhance the Property’s existing conditions. This
includes a linear park along the Property’s North Frederick Avenue frontage, which
will promote additional pedestrian and cyclist activity in the area, as well as two new
employee amenity areas, which will offer opportunities for gathering, collaboration,
and relaxation in attractively landscaped areas with seating areas. Additionally, the
Project encourages the efficient use of land by offering infill development at a
prominent intersection with new employment opportunities and commercial
services convenient to nearby businesses, residents, and transportation
infrastructure.

Furthermore, the variance does not arise from a condition related to land or
building use, either permitted or nonconforming, on a neighboring property.

Thank you for your consideration of Applicant’s tree variance request. The
supporting information provided in this letter establishes that denial of the variance would
result in unnecessary hardship or practical difficulty, as well as demonstrates Applicant’s
extensive efforts to minimize impacts. Please contact me with any questions, or if you
require additional information.

Sincerely,

VIKA Maryland, LLC

Joshua Sloan, RLA, ASLA, AICP
Director of Planning and Landscape Architecture / Vice President
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20251 Century Blvd.
Suite 400

Germantown, MD 20874
301.916.4100

vika.com

01.25.21

City of Gaithersburg

Rob Robinson

City of Gaithersburg Environmental Planning
City Hall

31 South Summit Avenue

Gaithersburg, Maryland 20877

Re: 700 North Frederick Avenue
Revised Environmental Waiver Request

Dear Mr. Robinson:

On behalf of our client, MFV 700 NFA, LLC & DNIP4 700 NFA, LLC (the
“Applicant”), and pursuant to Section 22-12 of the Gaithersburg City Code (the
“Code”), as well as Sections 5-1607 and 5-1611 of the Natural Resources Article of
the Maryland Code, we respectfully submit this waiver from the Environmental
Standards for Development Regulation request to allow permanent impacts to
approximately 1,644 square feet (s.f.) of stream buffer for a storm drain outfall, 197 s.f.
of impacts to stream buffer and 50-foot City wetland buffer due to adjacent grading. A
waiver is additionally requested for temporary impacts to 1,524 s.f. of stream valley
buffer that includes 1,423 s.f. of temporary impacts to 100-Year Floodplain and 1,400
s.f. of temporary impacts to the 50-foot City wetland buffer for the purpose of removing
the existing paved pedestrian pathway. The undisturbed portion of the existing
pathway could not be feasibly connected to another path to the site due to grade
restrictions and therefore removal of the path will be required. The impacts to state-
regulated features are considered minor and temporary for restoration purposes, and
an exemption for a permit requirement (Letter of Authorization) is being requested
through an application to the Maryland Department of the Environment for the path
removal. The proposed permanent impacts to City of Gaithersburg stream buffer from
a storm drain outfall and a small amount of grading were minimized, with no mitigation
recommended; however, the grading area, the path removal area, the entire stream
buffer outside of the storm drain outfall, and a significant area immediately outside of
the stream buffer will be planted where not forested and placed into a Category | Forest
Conservation easement. The improved benefits to stream valley protection and water
quality from afforestation and implementation of storm water management on the site
will substantially outweigh the impacts to stream buffer. Over 40% of green area is
provided in excess of the required 25% per the master plan in Phase 1 due to
afforestation in the required linear park and sensitive environmental areas on the south
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west portion of the site. As noted in greater detail below, strict enforcement and not
granting the waiver would provide undue hardship by further reducing the developable
area of the site.

Introduction

The project associated with this waiver request is Applicant’s redevelopment
of 700 North Frederick Avenue (the “Property”) in the City of Gaithersburg with up to
461,100 square feet in Phase 1, of commercial/employment/industrial uses in multiple
structures, along with attractive green areas and open spaces (the “Project”). The
Phase 1 portion of the Property is currently comprised of approximately 40.34 acres
of improved land with commercial structures, surface parking, bio-retention ponds, a
walking trail, some forest, and landscaped areas with trees, shrubs, and lawn. The
Property is bounded by Interstate 270 to the southwest, Montgomery Village Avenue
(Maryland Route 124) to the southeast, North Frederick Avenue (Maryland Route 355)
to the northeast, and a warehouse site addressed 800 North Frederick Avenue to the
northwest.

As part of the proposed Project, Applicant seeks a waiver for impacts to some
permanent, and some temporary impacts to the City of Gaithersburg-regulated stream
valley buffer and 50-foot wetland buffer, and state-regulated 100-Year Floodplain. This
waiver request complies with City of Gaithersburg law, which requires Applicant to file
for a waiver from the City Code to impact any stream valley buffer. As stated in the
Environmental Standards for Development Regulation (Regulation No. 01-01):

The City Council shall have the authority to review waiver applications and grant
waivers where the Council finds that the public interest benefits of the project
outweigh the risks to the environment and there are no other feasible alternatives. In
cases where a waiver would cause a minor impact, the applicant may request that the
City Council delegate the authority to the Planning Commission to review and grant
the waiver during the site plan review process. When delegated the authority, the City
Planning Commission shall conduct a separate vote on the waiver of any
Environmental Standard rather than simply approving the waiver as part of a site plan
approval.

The following table lists the stream buffer, 100-Year Floodplain, and wetland
buffer impacts for which Applicant seeks a waiver for impacts.

PROPOSED PROPOSED
IMPACT FEATURE | PERMANENT T ORARY | RE O OR RE A
(SF/IAC) (SFIAC)
Stream Valley Buffer 1,644 /0.04 N/A Stormwater outfall | City of Gaithersburg
Stream Valley Buffer 197 /0.004 N/A Grading City of Gaithersburg
Stream Valley Buffer N/A 1,524 /0.03 Path removal City of Gaithersburg
50' wetland buffer N/A 1,400/0.03 Path removal City of Gaithersburg
100-Year Floodplain N/A 1,423 /0.03 Path removal MDE
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Reasons for Granting Waivers

The Environmental Standards Section 38. Waivers from Environmental
Regulations states that waivers will be reviewed on a case-by-case basis by either the
City Council or the Planning Commission at the minimum necessary accord relief. The
basis upon which waivers are granted are listed below along with a discussion
following each standard on how these standards will be met.

Waivers may only be granted upon:

a. Completion of required approvals, rulings, permits, or waivers from all appropriate
State and Federal findings agencies.

Applicant is in the process of obtaining a Letter of Authorization for
exemption from a permit for temporary, minimal impacts to the 100-Year
Floodplain. A copy of the Letter of Authorization will be forwarded to the City
of Gaithersburg.

b. A showing of good and sufficient cause and meeting the criteria outlined in Article
/1l of this regulation.

Applicant’s Project seeks to replace the Project’s obsolete and single-
user office park campus with the Project, which will provide an employment
hub containing multiple commercial/employment/industrial uses with
attractive landscaped open spaces at a highly visible intersection. The
Project will provide area residents with significant job opportunities, bring
considerable economic investment to the Frederick Avenue corridor, and
offer uses that complement nearby commercial and residential areas and
that are consistent with the current character of the Northern Employment
District. Such redevelopment will advance long-standing City planning
recommendations for the Property from the 1997 Master Plan, which are
carried forward in the 2001 Corridor Plan and the Land Use Element of the
2009 Master Plan.

In addition to advancing the City’s master planning vision for the
Property, the Project has been intentionally designed to minimize stream
buffer impacts, preserve forest, and redevelop previously improved areas.
Grading and other design considerations were reviewed to minimize stream
buffer impacts to the extent practicable.

In addition to the Section 38 regulations, all of the Recommended
Standards for Stream Buffers listed in Article Ill, Section 25 of the
Environmental Standards for Development will be met. Only storm drain
outfall, a minimal amount of necessary grading impact, and temporary
impact for path removal are proposed in the stream buffer. Applicant
addresses the factors below for consideration of granting this waiver



City of Gaithersburg Specimen Tree Variance Request Summary
January 25, 2021
Page 4 of 7

according to Article Ill Section 25.1.b.:

1. Reasonable alternatives for avoidance of the buffer are not available.
These activity footprints were minimized to the extent possible and are
found to be necessary and unavoidable for this development. The
maximum allowable stormflow will be directed to the existing stormwater
pond at the northwest of the site; the remainder of the stormflow will be
treated with onsite stormwater structures, and the storm drain outfall
location extending into the stream buffer was unavoidable due to the
required grade tie-out to minimize erosive velocity. As part of the grading
required at the west end of the site the approximately 197 s.f. of grading
into the stream buffer was unavoidable. Alternatives were considered to
avoid removal of the existing pedestrian path; a portion of the southern
end of the path will be unavoidably removed due to site construction and
grading; reconstruction of access to the remaining portion within the
stream buffer is not feasible due to grade constraints. Therefore, removal
of the entire path is proposed because the undisturbed portion of the
path is not allowed to remain without a connecting access path.

2. Encroachment info the buffer has been minimized.

The storm drain outfall extension into the stream buffer was terminated
at the shortest distance possible while meeting grade requirements. The
grading into the stream buffer was minimized to the extent possible. The
path removal L.O.D. width was minimized to two feet on either side of the
path, with removal of the path to be accomplished with light-duty
machinery and manual removal to minimize ground disturbance.

3. Existing sensifive areas have been avoided (forest, headwaters, and
wetlands and their designated buffers, floodplains, steep slopes, and habitat
for rare, threatened, and endangered species and their associated protection
buffers).

Existing sensitive areas have been avoided for the permanent impacts
from a small area of grading and storm drain outfall except for the stream
buffer. No floodplain, wetland, wetland buffer, stream, RTE species or
habitats will be impacted from these activities. Only temporary and
minimal impacts for removal of the existing pedestrian path are proposed
to stream buffer, 100-Year Floodplain, and City of Gaithersburg 50-foot
wetland buffer.

4. The proposed use is consistent with the preferred use of the buffer (e.g.,
pervious areas such as tie-outs to existing grades, slope stabilizing BMPs,
efc.).

The storm drain outfall is required infrastructure for the purpose of
implementing stormwater management onsite to protect stream water
quality, and the necessary tie-out of the storm drain structure to the
required elevation in the stream buffer is consistent with the preferred
use of the buffer. The small areas of grading within the buffer and
removal of the existing path will be planted with trees and placed in a
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Forest Conservation easement, and therefore consistent with the
preferred use of the buffer.

5. The plan design provides compensation for the loss of buffers.

After removal of the path, forest plantings will be installed, and the path
area will be included in a Category | Forest Conservation easement. No
mitigation is proposed expressly for encroachment into the stream buffer
for grading and storm drain outfall installation, or temporary impacts for
the path removal; however, the proposed afforestation and regeneration
of naturalized forest understory within and immediately adjacent to the
existing stream buffer will expand the currently forested area and more
than compensate for the loss of buffer function, significantly enhancing
the existing stream buffer function overall. The additional forested area
will be much larger than the stream buffer impact for the storm drain
outfall and grading. The path removal impacts will be temporary for
restoration purposes, with the previously described methods to minimize
ground disturbance within the stream buffer, 100-Year Floodplain, and
wetland buffers. This area will also be planted and allowed to naturalize
within a Forest Conservation easement.

c. A determination that failure to grant a waiver would result in unnecessary or undue
hardship to the applicant.

Failure to grant a waiver would result in unnecessary or undue hardship
to Applicant. The land that abuts the Property to the northwest (800 North
Frederick Avenue) has been improved with a FedEx transit warehouse
facility. Furthermore, sites within the Property’s vicinity, including those
along the Frederick Avenue and Montgomery Village Avenue corridors, have
been considerably improved with a wide variety of commercial development.
This includes warehouses, offices, retail, personal services, restaurants,
hotels, and car dealerships. The Project seeks to provide employment and
accompanying retail commercial uses on the Property consistent with the
existing character of the surrounding neighborhood and in close proximity
to established residential communities and retail/commercial development,
offer compatible buildings and uses, and advance the intent of the Property’s
MXD zoning.

Strict enforcement of the City Code will unfairly prevent the
redevelopment of the Property to the same extent as similarly situated
properties along Frederick Avenue, Montgomery Avenue, and Interstate 270.
Approval of the waiver will allow Applicant to create an employment hub with
a flexible range of jobs, as well as synergistic retail commercial uses, all of
which is consistent with the rights enjoyed by nearby property owners. This
includes the ability to improve the Property in a manner comparable to the
present composition of the adjacent commercial corridors, as well as in
harmony with the City’s long-established planning goals.

The required grading and storm drain outfall at the west end of the
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development were minimized to the extent practical while meeting the design
standards required. The storm drain outfall was required to extend into the
stream buffer in order to meet elevation requirements and minimize erosive
velocity. All of the 2.86 acres of required Forest Conservation plantings for
the entire site (including Phase 1) are proposed to be met onsite in Forest
Conservation easements along Route 355 and the western end of the site,
providing a forested buffer extending well-beyond the delineated stream
buffer. For the Phase 1 development, the Green Area provided covers 41.55%
of the Phase 1 portion of the site, which is in excess of the required 25%. Per
the master plan, Green Areas provided are from afforestation in the required
linear park along Route 355, and sensitive environmental areas on the
western portion of the site. Strict enforcement and not granting the waiver
would provide unnecessary hardship for Applicant by further reducing the
developable area of the site.

d. A determination that the granting of the waiver will not result in increased flood
helghts, additional threats to public safety, extraordinary public expenses, or the
creation of nuisances.

The granting of the waiver will not result in increased flood heights,
additional threats to public safety, extraordinary public expenses, or the
creation of nuisances. A floodplain study has been approved for this
development which modeled the run-off from the entire site as entering at
the high end of the on-site stream. This proposed storm drain out fall will in
reality convey less than 50% of the site run-off to the stream at the proposed
outfall. The remaining site run-off will outfall to the existing pond in the
northwest corner of the site. It was determined to be infeasible to route all
the site run-off to the existing pond because the proposed development
increases the impervious area for the site and would result in a run-off
volume that exceeds the design volume of the pond.

e. A defermination that there are no confiicts with existing local and State laws or
ordinances.

No conflicts with existing local and State laws or ordinances have been
identified. The required permit exemption (Letter of Authorization) for
impacts to Maryland-regulated features are in the process of being obtained
from MDE, satisfying state and federal requirements for the proposed
activities. No other impacts to federally-regulated features are proposed.
After State requirements are met, the granting of the Environmental
Standards waiver by the City of Gaithersburg would comply with State
requirements. The granting of Applicant’s waiver request will not result in a
violation or State water quality standards, nor will a measurable degradation
in water quality occur as a result. On the contrary, the Project will implement
measures to improve water quality. A significant area within and adjacent to
the stream buffer (SB) will be placed into a Category | Forest Conservation
Easement and allow for an increase in the width of forested area buffering
the onsite stream. In addition, a Category Il Forest Conservation Easement
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is proposed along the Route 355 road frontage in order to allow for
afforestation of this area in a manner that would be consistent to include
public pathways. The Project also integrates current state-of-the-art
stormwater management practices, which will improve upon the Property’s
previous stormwater management system and enhance water quality.

Thank you for your consideration of Applicant’s Environmental Standards waiver
request. The supporting information provided in this letter establishes that denial of
the waiver would result in unnecessary hardship or practical difficulty, as well as
demonstrates Applicant’s extensive efforts to minimize impacts. Please contact me
with any questions, or if you require additional information.

Sincerely,

VIKA Maryland, LLC

Joshua Sloan, RLA, ASLA, AICP
Director of Planning and Landscape Architecture / Vice President
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Future Phase of Development Shown to Depict Proposed Architectural Continuity
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